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Coart of Appeals of the District of Colombia. 


No. 3117. 

The District of Columbia et ah, Appellants, 

vs. 

Joseph C. Caton. 


a Supreme Court of the District of Columbia. 

At Law. No. 5758G. 

Joseph C. Caton, Plaintiff, 
vs. 

The District of Columbia and The Washington Railway and 

Electric Company, Defendants. 

United States of America, 

District of Columbia, ss: 

/ . 

Re il remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were fded and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed January 4, 1915. 

Tn the Supreme Court of the District of Columbia. 

At Law. No. 5758G. 

Joseph C. Caton, Plaintiff, 
vs. 

The District of Columbia and The Washington Railway and 

Electric Company, Defendants. 

First Count. 

The plaintiff, Joseph C. Caton, sues the defendants, The District 
of Columbia, a Municipal Corporation, and The Washington Rail- 

1—3117a 
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way and Electric Company, a body corporate created and existing 
under and by virtue of the laws of tbe United States, and engaged in 
the business of carrying passengers for hire on certain cars operated 
and run by it, through its officers, agents, servants and employees, by 
means of electricity, over and along certain rails, or tracks, laid in 
certain public streets, avenues and highways in the District of Colum¬ 
bia, including Nichols Avenue, in Anacostia, in said District, for 
that, heretofore, to wit, on tbe third day of October, A. D., 1014, 
and for a long time prior thereto, tbe defendant The District of 
Columbia was charged by law with the duty and obligation of keep¬ 
ing and maintaining tbe public streets, avenues and highways in tbe 
District of Columbia, including said Nichols Avenue in Anacostia, 
in said District, in good repair and condition, free from holes, de¬ 
pressions, obstructions and defects, and reasonably safe for the use* 
of all persons, including the plaintiff, in passing and repassing and 
moving along, on or over said public streets, avenues and higli- 
2 ways, on foot, or in vehicles, and the defendant The Wash¬ 
ington Railway and Electric Company was, on the day and 
year aforesaid, and for a long time prior thereto, charged by law with 
the duty and obligation of keeping and maintaining its said rails or 
tracks in said public streets, avenues and highways, including its 
said rails or tracks, laid in said Nichols Avenue, in Anacostia, in said 
District, as aforesaid, together with tbe space between said rails or 
tracks and adjacent thereto, in a condition reasonably safe and free 
from dangerous holes, depressions, obstructions and defects, so that 
all persons, including tbe plaintiff, might and could lawfully and 
properly pass and repass along, on or over the same, on foot or in 
vehicles, without suffering or sustaining injury thereby; yet tbe said 
defendants, and each of them through their agents, servants and em¬ 
ployees, wholly disregarding their said duty and obligation in tbe 
premises, on the day and year aforesaid, and for a long time prior 
thereto, towit, for the period of one year, wrongfully and negligently 
suffered, permitted and allowed said Nichols Avenue, between, to 
wit, Sumner Street and Fields Street, to become and remain defective 
and out of repair and in a dangerous and unsafe condition, because 
of tbe negligence and default of tbe said defendants in the premises, 
of all of which tbe said defendants, and each of them, then and there 
had due notice; by reason and in consequence of which negligence 
and default of the said defen dants, an d each of them, the plaintiff, 
on the day and vcar _aforesaid} wnile lawfully driving a certain wagon 
along, on and over said Nichols Avenue, through no fault, negligence 
or want of due care on his part, was violently precipitated and thrown 
out of and f rom the sai d wagoi jfby reason of one of tbe front 
"wheels of said wagoTT get tin g7 becoming and being caught, 
locked and fastened between a certain large piece of iron, to 
wit, a tie-rod, and one of tbe rails of said track, negligently, de¬ 
fectively and improperly placed, maintained and suffered and per¬ 
mitted by the said defendants, and each of them, their agents, ser¬ 
vants and employees, to remain for a long time, to wit, one year, be¬ 
tween said tracks of the defendant The Washington Railway and 
Electric Company, laid in said Nichols Avenue, in said District, as 
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aforesaid, which said piece of iron, so negligently, defectively and 
improperly placed, maintained, and suffered and permitted to remain 
between said tracks, as aforesaid, then and there constituted a danger¬ 
ous obstruction and defect in said street and rendered said street 
dangerous and unsafe •land the plaintiff avers that by reason and in 
consequence of the said violent precipitation and throwing out of said 
wagon, as aforesaid, he then and there became unconscious and re¬ 
ceived, suffered and sustained severe and permanent injuries to his 
face, head, neck, chest, hack, side, hip and stomach, and that he 
became, was and is, and will continue to be sick, sore, lame, weak, 
disordered and disabled, and that his nervous system was thereby 
shocked, weakened, impaired and permanently injured; that by 
reason of said injuries, he, the plaintiff, has suffered, and still suffers, 
great bodily and mental pain and anguish, and that he has been 
prevented from transacting and attending to his lawful affairs, busi¬ 
ness and duties, as formerly, and that he has been compelled to incur 
large hills for physicians, and medicines, to his special damage in, 
to wit, the sum of Two Hundred ($200.00) Dollars, and that he 
will he required to continue hereafter to expend large sums of 
money in and about and on account of said injuries—all to 
4 the damage of the plaintiff in the sum of Ten Thousand 
($10,000.00) Dollars; wherefore he brings his suit. 

And the plaintiff claims damages of and from the said defendants 
in the sum of Ten Thousand ($10,000.00) Dollars, besides the costs 
of this suit. 


Second Count. 

The plaintiff, Joseph C. Caton, sues the defendants, The District of 
Columbia, a municipal corporation, and The Washington Railway 
and Electric Company, a body corporate created and existing under 
and by virtue of the laws of the United States, and engaged in the 
business of carrying passengers for hire on certain cars run, operated 
and moved by it, through its officers, agents, servants and employees, 
by electricity, along certain rails or tracks, laid in certain public 
streets, avenues and highways, in the District of Columbia, including 
Nichols Avenue, in Anacostia, in said District, hereinafter referred 
to, for that, heretofore, to wit, on the third day of October, A. IX, 
1914, and for a long time prior thereto, the defendant The District of 
Columbia was charged by law with the duty and obligation of keep¬ 
ing and maintaining the public streets, avenues and highways in the 
District of Columbia, including said Nichols Avenue, in Anacostia, 
in said District, in a condition reasonably safe and free from ob¬ 
structions and defects, so that persons might pass and repass thereon, 
on foot or in vehicles, without being injured, and the defendant The 
Washington Railway and Electric Company was, on the day and 
year aforesaid, and for a long time prior thereto, charged by law with 
the duty and obligation of keeping and maintaining its said rails or 
tracks, and the space between said rails or tracks and adjacent 
thereto, in a condition reasonably safe and free from danger- 
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5 ous obstructions, holes, depressions and defects, to the end that 
all persons, including the plaintiff, might and could law¬ 
fully and properly pass and repass along, on or over the same, on foot 
or in vehicles, without suffering or sustaining injury thereby; that, 
on the day and year aforesaid, and for a long time prior thereto, 
there was a certain public street in Anacostia, in said District, known 
as Nichols Avenue, in which said rails or tracks of the defendant, 
The Washington Railway and Electric Company were laid, as afore¬ 
said; that said Nichols Avenue, on the day and year aforesaid, and 
for a long time prior thereto, was intended to be and was, in fact, 
used as a common highway or thoroughfare by the citizens of said 
District, and other persons who desired to use the same; yet the said 
defendants, and each of them, through their agents, servants and em¬ 
ployees, wholly disregarding their said duty and obligation in the 
]tremises, on the day and year aforesaid, and for a long time prior 
thereto, to wit, for the period of one year, wrongfully and negligently 
suffered, permitted and allowed said Nichols Avenue, between, to 
wit, Sumner Street and Fields Street, to become and remain defective 
and out of repair, and in dangerous and unsafe condition, because of 
the negligence and default of the said defendants in the premises, of 
all of which the said defendants, and each of them, then and there 
had due notice; by reason and in consequence of which negligence 
and default of the said defendants, and each of them, the plaintiff, 
on the day and year aforesaid, while lawfully driving a certain wagon 
along, on and over said Nichols Avenue, through no fault, negli¬ 
gence or want of due care on his part, was violently precipitated and 
thrown out of and from said wagon by reason of one of the 
b front wheels of said wagon then and there getting, becoming 
and being caught, locked and fastened between a certain 
large piece of iron, to wit, a tie-rod, and one of the rails of said tracks, 
negligently, defectively and improperly placed, maintained and 
suffered and permitted by the said defendants and each of them, their 
agents, servants and employees to remain for a long time, to wit, one 
year, between said rails or tracks, in said Nichols Avenue, which said 
piece of iron, so negligently, defectively and improperly placed, 
maintained, and suffered and permitted to remain between said 
tracks, as aforesaid, then and there constituted and caused a danger¬ 
ous obstruction and defect in said street and rendered said street dan¬ 
gerous and unsafe; and the plaintill avers that by reason and in con¬ 
sequence of his being precipitated and thrown out of said wagon, as 
aforesaid, he then and there l>eeamc unconscious and received, suf¬ 
fered and sustained severe and permanent injuries to his face, head, 
neck, chest, side, back, hip and stomach, and that he became, was 
and is, and will continue to be. sick, sore, lame, weak, disordered and 
disabled, and that his nervous system was thereby shocked, weakened, 
impaired and permanently injured; that by reason of said injuries 
he, the plaintiff, has suffered, and still suffers, great bodily and 
mental pain and anguish, and that he has l>een prevented from 
transacting and attending to his lawful affairs, business and duties, 
as formerly, and that he has been compelled to incur large bills for 
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physicians and medicines, to his special damage in, to wit, the sum 
of Two Hundred ($200.00) Dollars, and that he will he required to 
continue hereafter to expend large sums of money in and about and 
on account of said injuries—all to the damage of the plaintiff in the 
sum of Ten Thousand ($10,000.00) Dollars; wherefore he 
7 brings his suit. 

And the plaintiff* claims damages of and from the said de¬ 
fendants in the sum of Ten Thousand ($10,000.00) Dollars, be¬ 
sides the costs of this suit. 

R. C. L. MONCURE, 

A. LEFTWICI-I SINCLAIR, 

Attorneys for Plaintiff. 

Plea of The Washington Pail naif and Electric Company. 


Filed January 20, 1015. 


Now comes the Washington Railway and Electric Company, one 
of the defendants in the above entitled cause, and for plea to the 
declaration tiled herein, and each and every count thereof, says that 
it is not guiltv as in said declaration alleged. 

GEO. I\ HOOVER, 

Attorney for Defendant The Washington 

Railway and Electric Company. 

Plea of the District of Columbia. 

Filed January 27. 1915. 

%j / 


* 


* 


Comes now the defendant, the District of Columbia, by its counsel, 
and for a plea to the declaration tiled in the above entitled cause and 
to each and every count of the said declaration says that it is not 
guiltv in manner and form as in said declaration alleged. 

CONRAD H. SYME, 

ROBT. L. WILLIAMS, 
Attorneys for the District of Columbia. 
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Joinder of Issiw. 
Filed February 4, 1915. 


The plaintiff* joins issue upon the defendants’ pleas to his declara¬ 
tion, filed herein. 

R. C. L. MONCURE, 

A. LEFTWICH SINCLAIR, 

Attorneys for Plaintiff. 
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Memoranda. 

January 18, 1917.—Verdict for plaintiff for $3,000. 

January 23, 1917.—Motion for new trial on behalf of Washing¬ 
ton Railway and Electric Company, filed. 

Motion for new trial on behalf of the District of Columbia, filed. 

Supreme Court of the District of Columbia. 

Friday, February 2nd, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice, presiding. 


Come now the parties hereto by their respective attorneys of record, 
whereupon, the motions for a new trial filed herein are argued and 
submitted to the Court, upon consideration whereof, it is ordered 
that said motions be, and the same are hereby severally overruled, 
and judgment on verdict is ordered. Wherefore, it is considered, that 
the plaintiff herein recover of the defendants the sum of Three 
Thousand Dollars ($3,000.00) with interest from this date, 

9 together with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing the defendants by their said attorneys, now 
in open court, note an appeal to the Court of Appeals; whereupon, 
the penalty of a bond to operate as a supersedeas of the judgment 
against defendant Washington Railway & Electric Company, is 
hereby fixed in the sum of Four Thousand Dollars. 

Memoranda. 

February 20, 1917.—Supersedeas bond approved and tiled. 

March 7, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including April 2, 1917. 

March 20, 1917.—Time to submit Bill of Exceptions extended to 
and including April 10, 1917. 

April 13, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including April 30, 1917. 

April 30, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including May 14. 1917. 

May 14, 1917.—Time to submit Bill of Exceptions ex- 

10 tended to and including May 28, 1917. 
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Muv 2<S, 1017.—Time to submit Bill of Exceptions extended to and 
including June 25, 1017. 

June 25, 1017.—Time to submit Bill of Exeeptions extended to 
and ineluding July 0, 1017. 

July 0, 1017.—Bill of Exeeptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, July 10th, 1017. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice, presiding. 


The Court having this day signed the bill of exeeptions herein, 
heretofore submitted, as of the time of the noting thereof, now 
hereby orders the same of record nunc pro tunc. 

Assignment of Error*. 

Filed July Id, 1017. 


The Trial Court committed error herein as follows: 

1. The Court erred in permitting testimony to he offered to show 
that the plaintiff was lame. 

2. The Court erred in permitting the witness Smithers to testify 

concerning the plaintiff that “he did not look like the same 
1 1 person at all/’ 

.’>. The Court erred in permitting the witnesses Thompson 
and Butler to testify as to the condition of the track all along 
Nichols Avenue between Sumner Road and Fields Street. 

4. 'Phe Court erred in permitting the witness Butler to testify 
as to a washout at the place in question; also in permitting him 
to testify as to the injury received by him near the place of injury 
to the plaintiff, and in permitting him to testify as to his conversa¬ 
tion with other persons concerning the existence of holes in Nichols 
Avenue. 

5. The Court erred in permitting the witness Anderson to testify 

as to the washed out condition between the rails in the roadway on 

«/ 

Nichols Avenue. 


6. The Court erred in permitting medical testimony concerning 
injuries which were not alleged in the declaration. 

7. The Court erred in permitting medical testimony in showing- 
total disability when only partial disability was claimed by the 
declaration. 

<H. The Court erred in permitting fhe witness Cator to testify in 
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behalf of the plaintiff as to an injury received by him on Nichols 
Avenue at another place and on the south-bound tracks of the de¬ 
fendant Company. 

0. The Court erred in refusing to direct a verdict in favor of 
both defendants on the ground that the condition complained of 
in the declaration was part of a plan or design adopted by the Rail¬ 
way Company with the approval of the District of Columbia, and 
on the further ground that there was no evidence in the verdict 
to show that the plan or device referred to in the declaration was 
the cause of the injury to the plaintiff. 

1*2 10. The Court erred in granting Plaintiff s Prayers Nos. 

1, 2, d, and 4. 

11. The Court erred in refusing the Defendant Railway Com¬ 
pany's Prayers Nos. 1, 4, o, 9, 10. 11 and 12, and in modifying Nos. 
2 and 3. 

12. The Court erred in refusing the Defendant District of Colum¬ 
bia's Prayers Nos. 1, 4. 5, 6, 7, and 8, and in modifying Prayer 
No. d. 

Id. The Court erred in instructing the jury that it was a ques¬ 
tion for them to determine whether or not a defect existed at the 
point of the accident, as pointed out by the plaintiff. 

14. The Court erred in instructing the jury that the law placed 
upon the Railway Company the duty of maintaining the space 
occupied by its tracks in a reasonably safe condition for travel. 

15. The Court erred in charging the jury as follows: “Before you 
could find for the plaintiff, you will have to determine that there 
was either a defect there as we generally understand it, a defect 
in the track at that point, or that there was a faulty construction 
of what might otherwise have been a perfectly safe design or type 
of construction for the purpose claimed by the Railway Company 
and the District of Columbia. 

16. The Court erred in instructing the jury that the defendant 
Railway Company should adopt a newer and proper methods and 
abandon the old forms of equipment and machinery, and if it docs 
not, it may find itself confronted with claims for injuries resulting 
from its failure so to do. 

ROGER J. WHITEFORI), 
ROBERT L. WILLIAMS, 

Attorneys for Defendants. 

16 Dcsiynatiun of Record. 


Filed July Id, 1917. 


Tolm R. Young, Esq., Clerk Supreme Court of the District of 
Columbia: 

Please prepare transcript of record on appeal to the Court of 
Appeals in the above-entitled cause to include the following: 

1. Declaration, pleas, and joinder of issue. 
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2. Memorandum of verdict, motion for new trial filed and over¬ 
ruled, judgment, and notation of appeal. 

3. Memorandum of filing appeal bond. 

4. Memorandum of motion filed for extension of time for filing 
transcript of record; memorandum of filing submission of bill of 
exceptions. 

5. Bill of exceptions. 

6. Assignments of error. 

7. This designation. 

ROGER J. WHITEFORD, 

ROBERT L. WILLIAMS, 

Attorneys for Defendants. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel heroin filed, copy of which is 
made part of this transcript, in cause No. 57586 at Law, wherein 
Joseph C. Caton is Plaintiff and the District of Columbia, et al. 
are Defendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th dav of July, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

15 In the Supreme Court of the District of Columbia. 

At Law. No. 57586. 

Joseph C. Caton 
vs. 

District of Columbia and Washington Railway and Electric 

Company. 

This cause coming on to be heard before Mr. Justice Frederick 
L. Siddons and a jury, plaintiff, thereupon, to sustain the issues 
joined, produced as a witness Charles L. Smither, a witness of law¬ 
ful age, who, being first duly sworn, testified that in October, 1914, 
he was employed with Holmes and Son, bakers, as a route agent; 
that on the third of October, 1914, he had charge of a two-horse bakery 
wagon, the driver of which was James C. Caton, the plaintiff herein; 
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that the wagon was being driven in a northerly direction along 
Nichols Avenue down a steep grade, upon which was located the 
tracks of the defendant Railway Company; that as Mr. Caton 
turned to pass a wagon going in the same direction, his wheel 
became caught between the end of a cross piece between the rails 
and a rail and stopped the wagon short. This happened between 
Sumner Avenue and Fields Street, in front of 2(»*i*2 Nichols Ave¬ 
nue. That pie men have to drive fast but they had slacked up 
because they were coming down hill at the time; that they had 
slacked up a good deal; that the track was entirely exposed; this 
iron piece was turned up at tlie end and caught the wheel of the 
wagon and caused the sudden stop; that the distance from the end 
of the cross piece to the rail was three, four or live inches; that 
the left front wheel of the pie wagon was caught; that the witness 
was standing about the middle of the wagon; witness came 
1(> very near going out himself; he went face foremost too, 
hut managed to catch himself before he went on top of 
Caton; that Mr. Caton was standing in the front end of the wagon 
with his left foot on the brake, leaning against the side of the 
wagon; that as the wheel caught the wagon stopped suddenly, and 
Mr. Caton went face foremost right over the team, striking himself 
on the dashboard; that after he fell witness picked him up and 
brought him hack into the wagon. The blood was running out of 
his nose and mouth and “he looked as if he was almost dead, he 
was just as white as he could he,” to which statement counsel for 
the defendants objected on the ground that it was stating a eon- 
elusion, which objection was overruled by the Court and exception 
noted. That witness thereupon took Mr. Caton to a store a short 
distance away, phoned for an automobile in which he was taken 
home. Witness had traveled along Nichols Avenue at the place 
in question many times previous to the accident; had observed the 
place where the accident happened, and the condition in which it 
was at the time of the accident had continued for over a month 


prior to the accident; every piece of iron was exposed from the 
foundation of the track up: there was no gravel, sand, or anvthing 
else; witness had been acquainted with Mr. Caton more than a 
year previous to the accident; that he had observed his condition 
of health, and that whenever the manager wanted a man who could 
deliver a fast route, he always selected Mr. Caton; that his health 
was good: he was active and could get around; that witness ob¬ 


served plaintiff's condition after the accident until the following 


March 


; that after the accident he was lame, to which statement 


counsel for the defendants objected, on the ground that lameness 
was not claimed in the declaration, which objection was overruled 
by the Court and exception noted by counsel for the defendant. 


Witness further testified that, with reference to plaintiff's physical 
condition after the accident, “that he (plaintiff) was com- 
17 plaining all the time. Every morning he would come in 


he could hardly move, and he was pale and did not have 
any appetite. And he did not look like the same person at all.” 
To which testimony counsel for the defendants objected on the 
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ground that it was a statement of conclusion, which objection was 
overruled by the Court and exception noted. That after the acci¬ 
dent, Caton was lame, he limped and had to drag that leg some¬ 
what and he was given a light job because he was not able to do 
work that he did before. 

On cross-examination, witness identified three pictures of the pie 
wagon in which plaintiff was driving, and testified that there was a 
pie box in the wagon at the time of the accident; that the box was 
about four feet tall; that the box was in the rear of the wagon behind 
the witness; that there was no seat in the pie wagon; that the plain¬ 
tiff had his left foot on the brake; that there is nothing in the wagon 
to which driver may hold on; that they were on their return trip 
hack to town between four and five o’clock in the evening; that the 
pie wagon had just passed the other wagon when the accident hap¬ 
pened; that the plaintiff and witness were not going very fast; that 
all pie men have to drive fast to cover the ground, but that they had 
slacked up to pass the wagon; that the grade at that point was a good 
long grade and the horses were trotting; that they had been trotting 
pretty fast hut that they had slowed up; that the wagon stopped with 
a sudden jar; that after the accident the wagon was on the car tracks. 
With reference to the location of the wagon witness testified as fol¬ 
lows: 

(J. Was it. hung or locked into that place at that time? A. It 
unhung itself as it stopped. It came loose from the jar, after it 
stopped. I did not have to pull it out of the place, but it just rolled 
out. 

18 Q. Then, when it stopped, it was not locked? A. Twisted, 

yes, sir. 

Q. When it stopped, it was not locked in that place? A. Yes, sir, 
when it stopped, it had been, hut the wheel twisted around; it came 
very near breaking the wheel down. It twisted around and unhung 
itself. 

Q. When you got down, it was not hung in that place? A. No, 
sir; it had unhung itself. By the time we got to the bakery, it had 
gone hack in place, where T pushed it back. 

Q. How wide a rim has that wheel? A. About three or four 
inches, I guess. 

Q. The tread of the wagon? A. Yes. These pie wagons are very 
heavv. vou know, and have to have heavy wheels on them. 

That the brake was applied by Mr. Caton to stop the wagon, that 
witness saw him apply the brake; the accident was caused by the 
wheel getting caught; and thereupon witness testified as follows: 

Q. You did not see it catch? A. No, I did not see it catch, hut I 
saw it after 1 got out of the wagon. 

Q. The wheel was not in that place after you got out? A. It had 
just rolled out of the place. 

Q,. It was not in there at the time? A. No, sir; it had just gotten 
out, on account of the wrench of the wheel. 
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That witness does not remember whether the ]>ie box fell out or 
not; that a trace was broken and the wheel was twisted hut it went 
hack into position; that it was driven thereafter without repairing; 
that this was the first day Mr. Caton had driven over this route. On 
Thursday, October 7, 1014, the witness and Mr. Thompson 
10 met the plaintiff and Mr. Moncure at the place of the accident. 

They examined the place at that time and it was in the same 
condition it was the dav of the accident. 

%j 

Whereupon, Guy W. Tiiomfsox, being first duly sworn, testified 
that he was a route agent for the Holmes Bakery Company in Octo- 
Ik?i\ 1014; that he had travelled over Nichols Avenue in Anaeostia, 
between Sumner Road and Fields Street, prior to October, 1014; 
that before the accident happened witness had never noticed the 
track much, hut after the accident he noticed the condition of the 
space all up along the track, to which statement counsel for the de¬ 
fendant objected on the ground that the declaration in the case 
claimed an injury because of a device which the Railroad had used 
in its construction of its tracks; that it was not a case of disrepair, 
or the roadbed being out of repair, or holes being washed in the road¬ 
way. that such evidence could not he admissible on the ground that 
in this cause there was no question of notice involved, hut rather the 
declaration complained of a condition that had been constructed in 
the street, which objection was overruled hv the Court and exception 

noted. That Mr. Caton had been with the Bakerv about a vear and 

• « 

a half prior to the accident; that before the accident he was a first- 
class worker; he was the best route agent we had; that after the acci¬ 
dent his health seemed to he had and he missed time; that he was 
always limping, to which counsel for the defendant objected on the 
ground that there was no complaint made in the declaration as to 
lameness of the plaintiff, which objection was overruled and excep¬ 
tion noted; that after the accident witness had to get some one to 
assist Caton in handling his route; that Mr. Caton worked 
20 for Holmes* Bakerv about a vear and a half after the accident, 
and just liefore resigning was sick for about two weeks, there¬ 
upon the following occurred: 

Q, Please describe his appearance at the time he resigned his po¬ 
sition with Holmes and Company—his physical appearance. A. 
He was still limping. 

Mr. Whiteford: 1 object to that, if the Court please, on the ground 
T objected to a moment ago, that it is not claimed in the declaration 
as an element of damage. I submit this witness, or even the plain¬ 
tiff himself, has no right to testify to the injury. 

The Court: If he does not claim for some specific injury, then, of 
course, the proof of it would he incompetent. 

Mr. Whiteford: 1 ask that it he stricken from the record. 

Mr. Sinclair: We do not use the word “limp,” hut we do say that 
he was permanently injured in his hip and legs and a great many 
other places, and this is a part of the condition of which we do com¬ 
plain. 
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The Court: Just let it go in for what it is worth and see whether it 
is connected up. 

Mr. Whiteford: We note an exception. 

The Court: Yes. 

By Mr. Sinclair: 

Q. You may proceed with what you were saying. A. He was 
limping at the time and looked awful had. 

Mr. Williams: We object to that as a conclusion of the witness, and 
ask that it he stricken from the record. 

The Court: 1 think he has told us what he observed as to his con¬ 
dition, and when he follows it up with that statement 1 think it is 
proper. 

21 Mr. Williams: A man who limps does not necessarily look 
awful bad. 

The Court: lie may limp and look awful bad, too. 

Mr. Williams: We ask for an exception. 

The Court: Yerv well. 

%j 

Upon cross-examination, witness identified a record which he had 
prepared showing that the plaintiff had missed four days from his 
work at the time of the accident, five days in the month of May, 
1915, four days in the month of November, 1915, three days in 
December, 1915, and eight days in January, 1916, and had resigned 
(Hi the 23rd day of February, 1916. That on several occasions, 
when Caton was absent on account of sickness, witness had called 
upon him and knew that he was sick; that he judged Caton had 
been on this route in Anacostia about two weeks before the happen¬ 
ing of the accident in October, 1914. 

Thereupon plaintiff called Lincoln A. Butler, who being sworn, 
testified that in October, 1914, he was driver for a bread wagon for 
Meinherg's Bakery in Anacostia; that he travelled over Nichols 
Avenue twice a day and four times on Saturday; that he was famil¬ 
iar with the condition of the space between the railroad tracks south 
of Sumner Road on Nichols Avenue in October, 1914, and was asked 
this question: “Will you describe the condition of the space between 
the tracks south of Sumner Road at that time,” to which question 
counsel for the defendants objected (on the ground that the injury 
was due to a plan or device) and that a question as to the condition 
of the roadwav between the tracks was immaterial. 

«y 

By the Court: You include the spot where this accident is said to 
have taken place in your question? 

Mr. Sinclair: Yes. 

22 The Court: That is the same question; I will overrule the 
objection and allow an exception. 

Thereupon witness testified that there was an iron bar between the 
tracks, that at the ends it did not meet the car track but left a space 
from to 3 or 3inches, that “it seems the water ran down and 
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that took tlie dirt down and left a space below the street level where 
the water washed down, and that bar across was tilled with dirt in 
the middle, hut on the sides of the track there was a hollow 'i' j to 
“> inches." Whereupon the following occurred: 

Mr. Williams: I object to so much of this witness’ testimony as 
refers to anv hollow—1 think vou said “hollow" at the end of the 
rail. 

The Witness: 1 said “washout" at the end of this rail. 

Mr. Williams: W ashout, then. I object to it and move that it he 

stricken out as there is absolutely nothing in the declaration upon 

which to predicate any such testimony. 

The Court: There is some claim that there is a hole there. 

Mr. Williams: There is a space there, hut there is no claim of any 

violation of duty in permitting a hole to exist at this point. 

Mr. Moncure: We will undertake to show bv this witness that that 

condition of that hole there has continued for a number of weeks. 

Mr. Williams: It is absolutely immaterial if you had a pitfall there 

for five vears. You haven’t claimed for it, and vou cannot introduce 
# • 

any evidence on it. You are claiming for a space between the rail 
and the tie rod. 

Mr. Moncure: That is what we are going to show by this witness, 
a space between the rail and the tie rod. 

Mr. Williams: But a designed space, not an unintentional 
space. 

‘id The Court: A recovery, if any, can only he had for an ac¬ 

cident occurring as described in the declaration. You are 
trying to get before the jury what the condition was at that point. 
So it is limited to showing a rod or rail, and you must not show the 
condition at the end of the rod, because that is carrying the criticism 
too far, and I overrule the objection. 

Mr. Williams: I note an exception. 


Bv Mr. Sinclair: 

(J. You were about to describe the condition. How long had that 
condition along there existed to your knowledge, Mr. Butler? A. 1 
noticed it, I guess, a couple of months before, hut 1 did not know 
it was dangerous until I got caught. 

Mr. Whiteford: lie says he didn’t know it was dangerous to any¬ 
body else until he got caught, and I move that that statement he 
stricken out. 

The Court: I understand the rule to he that it is permissible to show 
that others went through the same experience. Of course, we are 
not trying those other cases. It only hears upon the condition com¬ 
plained of. 

Mr. Whiteford: He said it was dangerous. 

The Court: He said he did not know it was dangerous until he 
himself got caught there. Whether it was dangerous, his saying so 
does not make it so. 

Mr. Williams: That is whv we moved to strike it out. if vour Honor 
please. 
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The Court: I will let it go out, that statement about the danger, 
or that he got caught there. If he describes what he means by that 
it may stay in. 

That on the Friday after school opened in September, 1914, wit¬ 
ness was going down Nichols Avenue toward Anacostia; that he 
pulled out on the right-hand side to pass a team which was 

24 crawling or walking along and witness was trying to make 
time and keeping his horses trotting, and to pass the team, he 

turned over on the car track, that after he passed the team he 
turned to come to the gutter; that his wagon stopped suddenly, and 
he went over the horses' heads and bruised his hands and knees; 
that he fell out on the road; that this occurred in front of 2638 
Nichols Avenue; that his wheel seemed to lock between the cross bar 
and the track, to all of which testimony counsel for the defendants 
objected on the ground that it was not shown that this was the place 
at which the plaintiff was injured, which objection was overruled bv 
the court and exception noted by counsel for defendants; that the 
distance between the cross-pieces was between 75 to 100 feet; that in 
the center between the two tracks the dirt was level with the cross 
rail and at the end the cross rail set up above the dirt about 2 V*> or 
3 inches; that that condition had continued about a month at least 
after the accident to the witness. 

Upon cross-examination witness testified that he never measured 
these spaces between the ends of the tie rod and rails; thereupon the 
following occurred: 

Q. Did you ever measure these depressions that you speak about 
or the distance between the ends of the tie rod and the rails? A. To 
get out and measure them—no, sir. 

Q. Did you ever stop to notice them? A. Yes, sir; I have often 
drove up the hill and had people sitting in the wagon and would say, 
‘‘There is one of the holes I fell into.” 

Mr. Whiteford: I move that that be stricken out as not responsive. 
He stated “that is one of the holes”- 

The Witness: I said “some of the holes”- 

Mr. Whiteford: lie stated- 

Mr. Williams: Just read the question and answer. 

(The stenographer thereupon repeated the question and 

25 answer.) 

The Witness: Like I fell into. 

Mr. Whiteford: I move to strike out the answer as not responsive. 

The Court: He has not said he saw them. He is saying how 
often he saw them, or if he saw them,—I think he said “often”- 

The Witness: I said, “There is one of the holes like I fell into.” 
I had noticed them each day. 

The Court: The motion is overruled. 

Mr. Whiteford: I desire to note an exception. 
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Thereupon plaintiff called L. G. Anderson, who first being duly 
sworn, testified that lie was a driver at St. Elizabeth’s Hospital; that 
he had driven along Nichols Avenue between Sumner and Fields 
Street everv dav for twentv vcars; that he observed the condition of 
the place l»etween the railroad track along there prior to October, 
1914; whereupon the following occurred; 

Q. Will you kindly describe the condition of that place to the 
jury? A. Yes, sir. 

Mr. Whiteford: Limit it to this rod, Mr. Sinclair, so we will get- 

The Witness; The tracks used to wash out and they put in a piece 

that reached crossways between the tracks and there is about two and 

a half inches between the rail and that crosspiece. For a couple of 

vears or three vears before thev laid the rail there—when it rained 
« • • 

the water would wash right between the ends of the short piece and 
the rail—the crosspiece and the rail- 

Mr. Williams; 1 move to strike out that testimony as not 
*2G being fitted to anything contained in the declaration. It is 
on tlie same theory I have moved—there is no allegation that 
there was injurv caused bv a washout. 

The Court; No; there is an injury alleged to he caused by this pro¬ 
jecting rod—because of the space left between it and the rail. The 
witness is describing his observation of that condition. Of course 
there can be no recovery for a washout. 

Mr. Whiteford: I note an exception. 

That it was two and a half inches between the car rail and the 
short rail they put across; that the cross rail set about two inches 
above the ground, and if your wheel caught in there it hung; that 
this condition had continued for about a year previous to October, 
1914. 


Thereupon plaintiff called Edgar G. Leaflet, who being duly 
sworn, testified that he was a driver for Corby’s Bakery; that prior 
to October, 1914. he had driven over Nichols Avenue between Sum¬ 
ner and Fields Street every day; that about a week prior to the acci¬ 
dent to Mr. Caton, in October, 1914, witness was coming down Nichols 
Avenue hill, and his wheel caught and threw him out of the wagon; 
that the water had washed the dirt away from the track; that there 
was a cross rail, about two and a half inches away from the rail; that 
the dirt had washed awav from the iron tie set in the middle of the 


track, that a wheel would hang into it, and his wheel hung in this 
space; that witness was travelling about ten miles an hour, passing 
another vehicle when the accident happened. 


Thereupon plaintiff called Henry Gundescheimer, who, being 
duly sworn, testified that he was route agent for the White Cross 
Dairy Company; that he knew the plaintiff; that plaintiff was 
27 employed by him from April to July, 1916; that while he was 
employed there his hip seemed to hurt him; that he lost time 
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while at work, on one occasion a week, and on another occasion a 
few’ days; thereupon he was asked to describe how he walked, and 
testified that he limped, to which counsel for the defendants objected, 
which objection was overruled and exception noted. 

Thereupon Dr. John 1\ Smallwood, being duly sworn, testified 
that he was a practicing physician in Virginia; that he had know T n 
■ the plaintiff for about eleven years; that he had treated him for his 
condition. That he saw him on the 29th of February, 1919, and 
found that he had an injury of the sciatic nerve, and joint of the 
pelvis hone, to which counsel for the defendants objected that 
there was no claim in the declaration for either an injury to the 
joint or the pelvis hone or the sciatic nerve, which objection was 
overruled and exception noted by counsel for the defendants. That 
witness treated plaintiff from February until October with little im¬ 
provement, but that plaintiff got worse when he worked; that the 
condition of the nerve injury was, in the opinion of the witness, 
permanent, that it was also a permanent injury to the lining of the 
joint, the synovial membrane in the joint, to which counsel for 
the defendants objected on the ground that there w T as no claim 
in the declaration for injury to his synovial membrane in the joint. 
Witness further testified that there is a half inch difference in 
measurement between the two hip muscles in the right and left 
in, >s; that witness did not observe this condition until a few 7 days 
before his testimony; that that condition was slowly progressing; 
that his condition will continue to get worse and cause plaintiff 
probably, at a later time, to walk on his toes. On cross-examination 
the witness testified that there was no difference in the 
28 measurement of the two legs of the plaintiff except in the 
gluteal muscles in the thigh. Before the accident, as far 
as witness knew, plaintiff was never sick a day in his life. He could 
not stand or his injured leg alone—he would fall down. 

Thereupon plaintiff called Mary K. Caton, who, being duly 
sworn, testified that she was the mother of the plaintiff; that her 
son had always been in good health previous to the accident; he 
was tough and nothing could hurt him; that since the accident 
he was very nervous and had to walk with a cane for sometime; that 
when he was hurt his neck was swollen; that she rubbed his shoulder 
and limbs; that his face was skinned. 

Thereupon plaintiff called Dr. Rhett Stuart, who, being duly 
sworn, testified that he was a practicing physician located in Wash¬ 
ington; that he attended the plaintiff from December, 1914, to 
June, 1915; that when plaintiff was first examined by witness in 
December, 1914, he was suffering from traumatic neuritis; that 
the plaintiff was suffering from an injury to the acro-iliac joint;, 
or right hip joint, to which counsel for the defendant- objected, 
which objection was overruled and exception noted. Witness 
further testified that the plaintiff’s condition was permanent and 
incurable and would continue to get w T orse; that there w r as a dif- 

2—3117a 
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ference in the size of the museles of about an inch and a half; 
tlie witness thought the plaintiff will he totally disabled from any 
work as a driver or manual laborer in the future, to which state¬ 
ment, as to total disability, counsel for the defendant- objected 
on the ground that there was no claim in the declaration for total 
disability of the plaintiff, which objection was overruled 
2b by the Court and exception noted by counsel for the defend¬ 
ant-. Upon cross-examination, witness testified that he ai- * 
ways made a correct diagnosis in all cases, that he never failed in 
any. 

Whereupon the plaintiff called Mary 10. Catox, who, being duly 
sworn, testified that she was the wife of the plaintiff; that she re¬ 
members the day of the accident to her husband; that when he came 
home his face was skinned and bleeding; that before the 
accident he was in good health; that since the accident he was 
nervous and easily excited; that lie does not sleep well. 


Thereupon the plaintiff, Joseph C. Catox, being duly sworn, 
testified that he was twenty-seven years old; that when a boy he 
had been employed bv the Washington and Virginia Railway Com¬ 
pany; later by the Falls Church Company; then went with the 
Washington Railway and Electric Company as a motorman; that 
he was employed by Holmes* Rakerv about three years; that at 
the time of the accident he was a route agent; that the accident hap¬ 
pened about four o'clock in the afternoon of October 3, 1914, in 
front of premises 2022 Nichols Avenue between Fields and Sumner 
Streets; that he had never been over that street before; that he was 
coming down Nichols Avenue to Anacostia; that there was a 


slow moving team ahead of him; that, in order to pass the team, 
he pulled over the car track; that just when he got about even 
with the wagon, plaintiff's wagon came to a sudden stop; that he 
was thrown out and knocked unconscious; that he next remembers 


water being poured on his hands and face; that he was then taken 
to a grocery store nearby; that his wheel caught in the left rail; 

that he just can remember that the wagon stopped sud- 
90 denly; that he was standing in the wagon with his left foot 
on the brake leaning against the pie cases, well braced; that 
he was taken home and his wife and mother ministered to him; 
that he was in bed from Saturday, the day of the accident, until 
the following Wednesday evening when lie saw his attorney, and, 
on Thursday went out to the scene of the accident; Mr. Moncure, 
Mr. Smither, Mr. Thompson, and plaintiff were there; that Mr! 
Smither pointed out to them the place of the accident; that, sub¬ 
ject to objection and exception by counsel for defendants, plaintiff 
testified as to the condition of the place pointed out to him by the 
. witness Snnthers as follows: That there was a piece of regular rail¬ 
road iron which had been cut or broken and placed in between the 
regular tracks; that it came out about 2 1 / 1 > or 3 inches from each rail 
on each side; that this end caught his wagon; that part of the rail 
was broken off shorter than the top which made it sort of hook- 
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shape, and that is what caught his wheel; that the end of the cross¬ 
tie was exposed and there was no dirt or anything around it. That 
on the following Friday plaintiff went to work; that he was treated 
hy I)r. Walters; that he lost on an average of one or two days out of 
every week; that his leg still hurts; that it feels like there were 
needles and pins in it and hot burning streaks and it is weak and 
not strong enough at times to support him; that he resigned his 
position in February, 19lb, after having been away for two weeks; 
that he thereafter got a joh at the White Cross Dairy where he 
worked until July, 1916, and thereafter in September he was em¬ 


ployed by the General Baking Company; that he now has a country 
route; that previous to the accident his health was good; that since 
the accident he has had severe headaches; that his nervous condition 


is bad; that he is unable to attend moving picture shows; that he 
cannot sleep well; that his leg still pains him; that his salary now 
is the same as when he was working for the Holmes Bakery 
31 with the exception that he has to buy two meals in a lunch 
room instead of one as formerly because of the location of 
his route. On cross-examination, witness testified that on the day 
of the accident, Saturday, October 3, 1914, he was proceeding in 
a northerly direction; that his horses were trotting down the hill 
before he reached the point of the accident, going about six or 
seven miles an hour; that he turned out to pass a wagon on the 
east side of the street; that when he turned his wagon out on 
to the car tracks his wagon slewed to one side and struck the rail; 
that lie went a considerable distance after he got on the track 
and after the wagon slewed to one side; that he did not fall out 
until after the wagon had gotten straightened out and had gone 
some distance after it slewed; that witness did not see the location 


of the left front wheel of his wagon after the aecident; that he 
does not know where the wheels were but did not turn off the 


tracks previous to the accident; that the grade at the point of the 
accident was pretty steep; that he was born and raised on a farm 
and accustomed to handling horses; that Dr. Walters attended 
witness from the date of the accident until about the 15th of De¬ 


cember; that he saw Dr. Walter twice during this period, once 
at his office and once when the doctor called at his house; that 
witness now works from half past one in the morning until three, 
four or live o'clock in the afternoon on a salary of sixteen dollars 
a week, and a percentage for over and above a certain amount per 
week. 


Thereupon plaintiff called James Cator, who, being duly sworn, 
testified that he was a driver for Simpson’s Dairy in the year 1914, 
previous to October, 1914, and had drivven over Nichols Avenue 
during whole of 1914 and had observed the condition of railroad 
tracks and space between tracks; and was asked to describe the con¬ 
dition of the tracks and the space between the tracks on 
32 Nichols Avenue between Sumner Road and Fields Street, 
to which counsel for the defendants objected which objec¬ 
tion was overruled and exception noted; whereupon witness testi- 
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tied that he was driving along there and went to turn off and the 
wheel caught in the track and upset his wagon; that the space 
“was not tit for no wagon to go over,” which was objected to and 
moved to he stricken out, which was granted hv the Court. Wit¬ 
ness further testified that there was an iron bar between the tracks 
between the rail, “it set up about four inches, and 1 went to go 
across there, and the wheel slid down there, and hung in that 
place—in that piece*'; that the space between the ends was large 
enough for the wheel to go into and you could not get out before 
you turned off, and it upset it; that the space was about an inch 
wide, I guess; on cross-examination, witness testified that he had 
been travelling in a southerly direction on the west side of Nichols 
Avenue and had made a turn to go around into another street when 
his wagon over-turned, whereupon counsel for the defendants moved 
to strike out witness’ testimony on the ground that he was on the 
other side of the street on a track different from that where plain¬ 
tiff was injured and not at a point at or near where plaintiff was 
injured, which objection was overruled and exception noted. The 
Court said the evidence was admitted as tending to show the con¬ 
dition in the immediate vicinity of where the accident happened 
on the ground that it was notice, if it had been there a sufficient 
length of time. Counsel for defendant Railway then stated “It 
has been there since 1011.’* We will admit that. “We constructed 
it that wav. 


The defendants thereupon, to maintain the issues on their part, 
joined, called Charles S. Kimball, who, being first duly sworn, testi¬ 
fied that he was the engineer of wav and structures of the 
Md Washington Railway and Klectric Company, and had been act¬ 
ing in that capacity since 1004 : that he had charge of the con¬ 
struction of the roadbed and right of way of the railroad. lie. gave 
testimony qualifying him as an expert engineer, both by training 
and experience. The witness was familiar with the construction of 
the tracks on Nichols Avenue in Anacostia on the hill; that the 
roadbed was constructed under his jurisdiction and supervision f that 
the construction work was done in the fall and winter of 1011 with 
the permission and under the supervision of the District of Columbia; 
that the District of Columbia was represented by an assistant engineer 
during this period of construction; that in the construction of the 
tracks there were inserted between the rails what are known as 
breakers or headers, which are placed on heavy grades to prevent 
the washing of the surface matter or gravel from the track. That 
they were placed about fifty feet apart; that they were* made of a 
lighter section than the track rail; that they were placed crosswise in 
the tracks, embedded in the ground, laid on top and fastened to the 
railroad ties at right angles to the rails; that these headers were 
almost the width of the track, hut not the entire width because it was 


necessary to leave room for the wheels of the cars to pass along the 
track; that tJie space varied approximately from three to three and a 
half inches ;\that the rails themselves are not gauged exactly to the 
gauge of the wheels; that these headers are about half or quarter of 
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an inch below the top of the car rail, the surface of the street; the 
wheel rail is about four and a half inches in depth. That there is a 
space left between the end of the header and the rail for the permis¬ 
sion of the operation of the wheels on the cars, and to prevent the 
clogging up of that groove; that it was necessary that this space be¬ 
tween the header and the rail he free from dirt so that the 
‘>4 wheels can operate and to prevent the clogging up of the 
groove; that that type of construction was maintained on the 
hill so long as the surface of the roadway was in the condition that 
it was at the time the road was constructed; that the ends of the 
headers were sawed off at right angles; that there was nothing there 
in the nature of a hook or fastening or a catch; that the opening 
was made wi.se so that it would not form a hook or catch; that it is 
made wider than the wheel Hange; that it was there for car wheels or 
any other wheels, as the type of construction was in use in Washing¬ 
ton on several hills, and witness had seen it in New York and Brook¬ 
lyn. Thereupon, witness, as the Chief Engineer of the Railway Com¬ 
pany. was asked whether or not any report had ever been made to 
him or the Railway Company of any injury occasioned to any one 
hv reason of this type of construction, to which objection was made 
by counsel for the plaintiff' on the ground that it was immaterial 
whether the railroad had received notice or not, which objection was 
sustained by the Court, and exception noted by counsel for defend¬ 
ants. Witness> further testified that the grade on Nichols Avenue, 
at the point in question, was one of the steepest in the District of 
Columbia where a street railway operates; that this was the type of 
construction used to cope with conditions arising due to steep grades. 
On cross-examination witness testified that the space between the cross 
rail and the wheel rail was a little over three inches; that the height 
of the cross rail was about a half inch lower than the wheel rail; that 
the width of the Hange on the inner side of the car wheel was about 
1 \U inches; that the Hange goes down from % to % of an inch; that 
it tapers oft' as it goes down; that its width at the bottom or 
do the lowest point of the flange to the point where the Hange 
reaches the top of the cross rail is a little less than an inch; 
that the bottom of the wheel Hange is a little over three-quarters of 
an inch below the top of the car rail; that it was necessary to leave 
a space of a little over 3*4 inches between the ends of the cross rail 
and the wheel rail to make an allowance for the clearance; that the 
groove had to he kept open; that if only % of an inch were allowed, 
a stone, or hold, or — not would get in there and throw the car off the 


track; that the space at the end of the header was partly fflled up; 
that the space was plenty wide enough to permit the wheel of an 
average wagon to get down in it; that if it did get in there it would 
not likely get caught because it was made wide enough so that it 
would not; that witness inspected the construction work; saw the 
headers after they were sawed; that they were sawed at right angles; 
they Were placed about fifty feet apart up the hill; that this type of 
construction was in pretty general use on streets where the paving 
was similar to that on Nichols Avenue hill; that it was necessary 
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to have the space between the header and the rail in order to prevent 
a holt or something getting in there which might derail the car. That 
witness did not see the place of the accident for sometime after the 
accident, until after he had heard of the accident in 101G; that he 
could not say that he looked at the cross tie particularly before the 
accident; that he knew of his own knowledge that the track was 
maintained up to the proper standard; that he remembers having 
been over the line in the fall of 1914; that he made several observa¬ 
tions of the track on that street; that lie goes over each part of the 
system possibly once a month; that there is a daily inspection 
;>() made hv a track walker, which track walker is still in the em¬ 
ploy of the Company. On redirect examination, the witness 
testified that where there was an asphalt street there was no need for 
a header as there was no way for water to wash asphalt away; that it 
was necessary in calculating the space between the header and the 
rail to take into consideration the play in the wheel on the cars. On 
recross examination, witness testified that in the grooved type of rail 
where there was an allowance for the play of the wheels, the gauge 
of the wheels is theoretically one quarter of an inch narrower than 
the gauge of the track. Upon examination by the Court, witness 
testified that the headers were fastened to the wooden ties; that they 
did not project above the surface at all in accordance with the design 
of the construction; that it was quarter of an inch below the sur¬ 
face of the street; that they were put in to prevent the sand from 
washing out and forming gullies in the track and making a danger¬ 
ous condition; that these headers can he seen, not as projections, hut 
as something buried in the ground; It hat this plan of construction at 
the end of the header, between the rail and the end of the header, did 
not contemplate the filling in of the space by sand or dirt^jthat there 
was enough space for the wheel to freely operate upon the track; that 
the Mange on the inner side of the wheel comes on the inside of the 
rail; that the space between the end of the header and the rail was 
obvious to a person using the track. 


Thereupon defendant called Dr. \V. M. Barton, who, being duly 
sworn, testified that he is a practicing physician; that he had made 
an examination of the plaintiff; that he had found no difference in 
the measurement of the two legs of the plaintiff, except with reference 
to the gluteal muscles and that there was a difference of a half 


.“>7 inch between these two muscles; that he did not find any evi¬ 
dence of any injury to the sciatic nerve; that if there had 
been an injury to the sciatic nerve it would have produced an atrophy 
of the muscles of the calf or thigh; that he found no atrophy of these 
muscles; that the reflexes were brisk; that there was no difficulty in 
the movement of the joints; that plaintiff said that he had a numb¬ 
ness, a burning pain in the hip, thigh and leg with loss of power; 
that he feels like something is tied in the hip, that he feels that there 
is no life; that these symptoms were subjective; that he did not be¬ 
lieve witness would ever suffer from an atrophy of the muscles of 
the leg, nor would he lose the use of it; that the difference in the 
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size of the gluteal muscles hid not. in his opinion, affect the function 
of the leg. On cross-examination, witness testified that plaintiff 
complained on pressure of the sciatic nerve; that when the patient 
was instructed to stoop over he fell on his right side and complained 
of pain in the region of his right hip; that he didn't know whether 
the plaintiff could he cured. 

Thereupon defendants called John II. Hanna, who, being duly 
sworn, testified that he was Vice President of the Capital Traction 
Company; that he had been chief engineer of the Company for 
eight years, and in the engineering department for about fifteen 
years before that; that he. was familiar with the type of construction 
used in the case at bar, that it was a common type of construction; 
that sometimes a rail was used and sometimes other things; that any 
solid substance fastened permanently to the ties crosswise or to the 
tracks is used merely to prevent the washing out of the top surface; 
that it was onlv used where tracks are laid on macadam streets and 
where the surface is used for a driveway; that it is frequently 
:W used where it is necessary to protect the surface of the road¬ 
bed of the track itself, in order to keep the surface in con¬ 
dition for traffic; that it was in general use under conditions where 
there was a steep grade and a heavy flow of water on the street; 
that it was necessary to have a space at the end of the header in 
order to permit the flange of the car wheels to pass; “that the width 
would be determined probably by the particular type of wheel flange 
that happened to run over that particular piece of track. Ordinarily 
I should say from an inch to an inch and a half space would be left 
there, and that that would take care of any type of wheel.” That the 
street car rails are not laid exactly the width of the wheels on the car. 
“The wheel gauge is always slightly less than the track gauge, and 
ihe distance in there would vary, or might vary very materially. 
There is no reason for bringing it up close to the rail, because it is 
not necessary to come anywhere near the flange. It is merely put in 
there to keep the wash from washing out, and as long as it practically 
occupies the whole space between the rails it would answer that pur¬ 
pose, and it would not make any material difference whether it was 
one or three inches from the rail. Any more than that would be 
objectionable, 1 would say. But good practice, 1 should say, would 
put the space about an inch and a half to two inches.” 


Whereupon Dr. William G. Erving, being duly sworn, testified 
that he was qualified as an orthopedic surgeon; that he had read 
the testimony of the three doctors, two for the plaintiff and one for 
the defendant- in this case; that their testimony did not give him a 
picture of traumatic neuritis of the sciatic nerve; that if an 
atrophy was produced from an injury to the sciatic nerve it 
39 would be produced within the first few months after the 
injury; that an injury to the sciatic nerve would produce no 
injury to the gluteal muscle; that the difference in measurement in 
the gluteal muscles could not possibly have come from such an in- 

tlrnt the difference in 
muscles would have no 


jury as the plaintiff received in this case; 
measurement of half an inch in the gluteal 
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practical effect at all so far as the individual was concerned; that the 
symptoms of pain, soreness and numbness are typical of a mild type 
of sprain in the lower back. On cross-examination, witness testified 
that he believed the plaintiff was suffering from a chronic sprain of 
the lower part of the back; that the burning sensation suggested bv 
the plaintiff would mean an irritation of the sciatic nerve; that wit¬ 
ness believed that the condition from which plaintiff was now suf¬ 
fering could be cured either in a public clinic or a private institution. 

Albert 8. Trundle, being first duly sworn, testified that he had 
been employed by the White Cross Dairy Company about nine 
months, and, during that period Mr. Caton, the plaintiff, was driver 
of a milk wagon; that he reported about two o’clock in the morning 
and finished about two in the afternoon; that during the period 
from May 1st to July 22nd, 191b, the plaintiff worked two 
days during the week ending July 22nd, and then quit; that he was 
on the roll subject to reinstatement for another week; that during 
the week from May 20th to May 27th he worked four days out of 
seven ; that during the week ending July 29th he was away the whole 
week. 


Stuart John Gass, being first duly sworn, testified that he was 
in the employ of the District of Columbia as assistant engi- 
40 ncer, and had been in the employ of the District for about 
fifteen years; that hc/had been assistant engineer acting as 
assistant superintendent of simurban roads for about five or six years; 
that he had charge of the roads in the District outside of the city limits 
in connection with the maintenance of the surface and the drainage 
conditions;!that he had had engineering experience elsewhere, had 
made a survey of a swamp in Cuba about four years ago; that he was 
familiar with the conditions existing in October, 1914, on Nichols 
Avenue between Sumner and Fields Streets; that the soil was a red 
water-bearing clay; that the surface of the roadway was soft and 
spongy; that the roadway at that time was surfaced with macadam; 
that he was familiar with the tracks maintained by the Washington 
Railway and Fleetric Company at that time; there were devices in¬ 
stalled there between the rails to stop the surface from washing and 
being displaced by the force of the water; that he had time, during 
his professional life and experience as engineer in the District of 
Columbia, to observe various devices adopted by street railroad com¬ 
panies to reduce as far as possible, the washing away of soil between 
the tracks; that in some cases he had charge of the building of a rail¬ 
road track work, butfthat the designing was usually left to the rail- 
road company; that when a plan of railroad construction was pro¬ 
posed. his work on behalf of the District of Columbia came into play 
in determining the desirability of that plan to accomplish the pur¬ 
poses for which it was designed : that he had a professional knowledge 
of the propriety, desirability, efficiency and effectiveness of the device 
at the point in question on Nichols Avenpe.^ Counsel for plaintiff 
objected to this witness qualifying as an expert, which objection was 
overruled and exception noted. Thereupon witness testified that, 
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taking into consideration the grade or slope of Nicholas Ave- 

41 nue, between the two points, measured, one north and one 
south, each about fifty feet from the crossing of the Sumner 

or intersection of Sumner Road and Nichols Avenue, and taking 
into consideration the character of the soil in October, 1914, and tak¬ 
ing into consideration the surfacing of that roadway on Nichols 
Avenue, witness would sayythat the device which was installed be¬ 
tween the tracks of the Washington Railway and Electric Company 
at that time for the purpose of preventing the washing of the surface, 
was good engineering.j On cross-examination, witness testified that 
be had seen this place in question previous to October, 1914, once or 
twice, and sometimes three times a week; that he thought the tracks 
were laid on this hill about four or live years before the accident; 
that he used to travel over this place with a horse and buggy and 
sometimes walk over it for the purpose of inspection; that he, as 
assistant superintendent of suburban roads would order repairs to he 
made and superintend the men in their method of doing it; that 
he had examined these breakers or short pieees of rail between the 
tracks on the hill; that he probably saw them about three or four 
times a week; that he could not tell the distance between the ends 
of the breakers and the rails by actual measurement; that the dis¬ 
tance was approximately two inches; that the object of the space 
was to allow the flange of the car wheel to pass. Thereupon witness 
was asked this question: 

Q. Suppose that space between the ends of that tie rod and the rail 
was dVj or 4 inches, what would you say of that construction? 

to which counsel for the defendants objected on the ground that there 
was no testimony that the space was as wide as four inches, and for 
the further reason that this witness was not qualified, or was 

42 not conversant with what is required by railroads for the 
operation of oars upon their tracks; witness had qualified as 

a builder and supervisor of country roads, and that it was left to the 
railroad engineers to determine that matter of the plan of their con¬ 
struction, which objection was overruled by the Court and exception 
noted. Thereupon witness answered :(“I would not like it as well as 
I would the narrower space, because it gives a larger wheel a chance 
to get in there, and it will wash out quicker. As a rule, that space is 
filled with stones all the while, and the flange of the wheel makes its 
own impression there as to the width of it.A) That the space was 
ordinarily filled with stones and he would regard that as good engi¬ 
neering. 


Thereupon Henry R. Siiippex, colored, being duly sworn, testi¬ 
fied that he lived at No. 2620 Nichols Avenue, on the east side of the 
street; that he saw a bread wagon on that street in October, 1914; 
that he was coming up the street facing the wagon; that the wagon 
was coming down the hill; witness was walking; that the hill was 
steep; that he did not see any other vehicle on the street at that time; 
that the pie wagon was coming down the bill very fast, the horses 
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were half running; that the wagon was in the middle of the road,and, 
all at once he noticed the fellow pitch forward after the wagon struck 
the railroad and slewed a little; that the fellow pitched forward out 
of the wagon; that a hig pie box fell from behind and hit him on the 
side of the head; that the pie box rolled out and he went over there 
toward the pie box, and him and another fellow put this pie box into 
the wagon, and then they got in the wagon and went on down the 
street; that when plaintiff fell out of the wagon he fell forward on the 
tongue; then he looked as if he crawled over on the side toward 
4d the ground; that witness saw him standing up in the wagon 
as it came down the hill; that the pie box fell out on the left 
hand side of the wagon; that the driver who was driving previous to 
the accident drove the wagon away down the hill; that after the 
plaintiff had been thrown out between the horses on the tongue he 
crawled out from between the horses without any assistance; that wit¬ 
ness identified the plaintiff as being the man he had seen thrown out 
of the wagon; that witness thought when the wagon stopped the hind 
wheel was in the car track and the front wheels were out of the car 
track, more to the right of the road; that witness did not see any 
marks on him and could not say whether he saw any blood on him; 
that lie was about fifty feet away from the wagon when the accident 
happened. On cross-examination, witness testified that when he saw 
the accident he was at the intersection of Nichols Avenue and Sumner 
Hoad; that when he first saw the wagon it was in the middle of the 
car tracks; coming down towards Sumner Hoad; that it was on the 
east car track, right in the middle of the car track; that the wagon 
was going very fast; that he did not remember seeing any other wagon 
there; that the first thing which attracted his attention to the wagon 
was the speed at which it was coming down the hill; that it was a 
large two horse wagon; that he thought they were bay horses; that 
the wagon was a pie wagon; that when the pie box fell out of the 
wagon it was still partly on the car track, one of the hind wheels was 
in the track, which he thinks was the left one; that the front wheel 
was across the track; that the wagon was there about three minutes 
probably; that the plaintiff appeared to be conscious; that witness 
could not remember how many men were in the wagon nor whether 
they were white or colored; that witness had seen a previous 
44 accident farther down the hill; that he was first spoken to in 
regard to this accident bv a policeman named Stewart about 
two weeks after it happened; that the horses were coming down the 
hill very fast at a half gallop or trot. 


Thereupon William E. Stewart, colored, being first duly sworn, 
testified that he was a member of the Metropolitan Police Force 
in the month of October, 1914; that he had had a conversation with 


a man named Shippen sometime about the third of October, 1914, 
probably five or six days thereafter, about an accident that happened 
on Nichols Avenue; that he examined the roadway where Shippen 
said the accident had happened; that Shippen was present at that 
time; that the place was on Nichols Avenue a little south of Sumner 
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Street; that he examined the road at that point and found it in good 
condition, that lie found no holes or ruts. 

1 hereupon Mr. Joseph C. Elbert, being duly sworn, testified that 
lie was an engineer in the District of Columbia; that he had measured 
the east side of the roadway on Nichols Avenue; that it was 11.9 
teet wide; that between Fields and Sumner Streets it was a six per 
cent grade. 

W hereupon defendants having closed their case, plaintiff called in 
rebuttal, Joseph C. Catox, who was thereupon asked this question: 
“Was there sufficient space for a pic box of the kind that was in the 
wagon on that day, or any pie box that you hauled in that wagon, to 
pass by the side of that brake between the shelves and the brake?” 
lo which question counsel for the defendants objected on the ground 
that it was purely a conclusion of the witness, and further on 
4-> the ground that it was not proper rebuttal testimony, which 
objections were overruled by the Court and exception noted. 
Thereupon witness testified that the Nvidth of the space between the 
brake and the inner shelves of the wagon is not over eight or nine 
inches; that the box that carried the pies was not less than nine or 
ten inches and probably a foot. On cross-examination witness testi¬ 
fied that he had never measured any of these distances; that witness 
did not remember whether there was a pie box in the wagon that 
day; that the brake bar was about 15 or 1<S inches above the floor of 
the wagon; that the pie box was 3Vi feet long and 2 feet wide; which, 
being all of the testimony offered by the plaintiff and defendants 
herein, both sides announced the case closed. 

Thereupon counsel for the defendants moved the Court to direct 
a verdict in favor of both defendants hereinfon the ground that the 
condition complained of in the declaration was part of a plan or de¬ 
sign adopted bv the railroad company with the approval of the 
District of Columbia, and that the municipality was not liable for 
injury due to inadequacy of a plan or device^and on the further 
ground that there was no evidence in the record to show that the plan 
or device constructed for the purpose of preventing flooding was the 
cause of the injury to the plaintiff, which motion was overruled by 
the Court and exception noted by both defendants. 

Thereupon the plaintiff offered the following prayers: 

40 1. The plaintiff while driving along Nichols Avenue at the 

point of the accident was not required to be on the lookout 
for defects in the street; but, in the absence of knowledge to the 
contrary, had the right to assume that the street was in safe condition 
and free from defects. 

Granted. Exception noted. 

2. The jury are instructed that the defendant, the Washington 
Railway and Electric Company, is charged by law with the duty of 
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keeping and maintaining its tracks and the space between the rails 
of its tracks, in a condition reasonably safe and free from dangerous 
defects. Therefore if you find from the evidence that at the place 
alleged in the plaintiff’s declaration, the track was in a defective, un¬ 
safe and dangerous condition, such as there described; and that the 
plaintiff, while using ordinary care and lawfully driving on said 
track, was, hv reason of the said condition of said track, thrown from 
his wagon, as testified to, and thereby sustained the injuries com¬ 
plained of. then the plaintiff is entitled to recover against the said 
defendant. 

(Granted. Exception noted. 

d. The jurv are instructed that it is the duty of the District an- 
thorities to keep the public streets and highways in the District of 
Columbia in a reasonably safe condition for the travelling public. 
If, therefore, the jury find from the evidence in this case that at the 
place described in the plaintiff's declaration there was a defect in the 
street such as is there described, and that such defect resulted from 
the omission of the defendant, The District of Columbia, to keep 
the same in repair; that said place was dangerous to the safety of 
persons travelling along said street, and that the accident complained 
of resulted from such unsafe condition of said street, and they 
47 further find that said defect had continued so long that the 
said defendant knew, or ought to have known, of it in time 
to repair the same, then the plaintiff is entitled to recover against the 
said defendant, unless he was himself guilty of negligence in not 
using ordinary or reasonable care in passing along said street. 

Granted. Exception noted. 

4. In determining whether the defect in Nichols Avenue (if the 

jury find from the evidence that there was such defect) was known 

to the defendants, it is not necessary that the defendants should have 

had actual notice of such defect. If vou find that the defect had 

%/ 

continued so long that the defendants, in the exercise of reasonable 

care ought to have known of it, in time to repair it, then the plaintiff 

is entitled to recover, and vour verdict should be in his favor unless 

% 

you find from the evidence that he was himself guilty of negligence 
that directly contributed to produce the accident. 

((ranted. Exception noted. 

o. If the jury find from the evidence that there was an obstruction 
or defect in the street, such as described in the plaintiff s declaration, 
and that such defective condition resulted from the failure of the 
defendants to keep the street in repair, and that the obstruction or 
defect in the street where the plaintiff received his injuries was such 
as was likely to cause injury or damage to persons passing over said 
street, and that the accident complained of resulted from the danger¬ 
ous and unsafe condition of said street; and they further find that 
the defendants knew of said obstruction or defect, in time to have 
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corrected the defective condition, before the accident to the plaintiff, 
or that the same had continued for so long a time before the 

48 accident in question that the defendants in the exercise of 
reasonable care ought to have known of it, in time to repair it, 

hut failed to do so, then the plaintiff is entitled to your verdict unless 
he was himself guilty of negligence, and that such negligence on his 
part contributed directly to produce the accident. 

Refused. Exception noted. 

« 

(>. The jury are instructed that before the/i can find that the plain¬ 
tiff was guilty of contributory negligence at the time of the accident, 
they must he satisfied from the evidence that the plaintiff failed to 
do what an ordinarily careful person would have done under all 
the circumstances and conditions surrounding the plaintiff at the 
time of the accident. 

Granted. Exception noted. 

7. The jury are instructed that the burden of proof is upon the 
defendant to establish the contributory negligence of the plaintiff 
by a fair preponderance of all the evidence. 

Granted. Exception noted. 

8. The jury are instructed that if they find for the plaintiff they 
should render a verdict in his favor for such a sum (not exceeding 
the amount claimed in his declaration) as in their judgment will 
fairly compensate him for the pain and suffering he has sustained 
in.the past, by reason of his injuries, for the expense he has been put 
to, by reason of such injuries and for the medical attention he has 
received, and if the jury should find from the evidence that the 
plaintiffs injuries are permanent, they should allow him such further 
sum as damages as will fairly compensate him for the losses, pain and 
suffering which the jury may find from the evidence he will likely 
sustain in the future, as the result of said injuries. 

Granted. Exception noted. 

49 9. It being contended in this case that the street railroad 
track complained of by the plaintiff was constructed in ac¬ 
cordance with a plan approved by the District Commissioners, the 
Court instructs the jury that the burden is on the defendants to 
prove by a preponderance of the evidence, that the plan of con¬ 
structing said track was, in fact, approved by said Commissioners, 
and that said track was constructed and maintained in conformity 
with said plan, so approved. 

Refused. Exception noted. 

Counsel for the defendants noted exceptions to the granting of 
plaintiff’s prayers Numbers 1, 2, 3, 4, 6, 7, and 8. 
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Thereupon the defendant, the Washington Railway and Elec- 
trie Company, ottered the following prayers: 

1. The Court instructs the jury that upon-consideration of all 
of the evidence in the case their verdict should he for the defend¬ 
ant. The Washington Railway and Electric Company. 

Refused. Exception noted. 

2. The jury are instructed that in their consideration of whether or 
not the construction alleged to have been *— caused of the plaintiff's 
injury was faulty, you must consider all the testimony in the case, 
the construction that has been used, and the reason that is given 
for making the construction in the way it was made, and, before 
you can render a verdict against the Railway Company, you must 
find that notn ithstandinf) such testimony the construction was 
obviously dangerous, and should have been observed Inf it, and 
that the defendant, the Washington Railway and Electric Com¬ 
pany, should have observed its obvious dangerous condition. This 
fact you must determine in the light of the facts prior to the ac¬ 
cident and not afterward, for you are charged that the mere 

50 happening of the accident does not of itself fix liability upon 

the defendant, the Washington Railway and Electric Com- 

< * « 

panv. 

Grunted as modified and exception noted hv defendant to modi¬ 
fication as printed in italics. 

3. The jury are instructed that it is not the duty of the Wash¬ 
ington Railway and Electric Company to provide the newest con¬ 
struction and appliances hut a type of construction that is reason¬ 
ably safe and in common use under similar circumstances and con¬ 
ditions similar to thost disclosed In/ the evidence, and. if you believe 
from the evidence that the device construction which caused the 
plaintiff's injury was of this character proper form of construction 
and in use under similar circumstances, then vou are instructed 
that the Washington Railway and Electric Company is not liable 
in this case. 

Granted as modified and exception by defendant to modification 
as printed in italics. 

4. The jury are instructed that before the Washington Railway 
and Electric Company can be held liable in this case, you must find 
from the evidence that the defendant Railway Company had notice, 
either actual or constructive, of the dangerous condition of the 
construction in question, that is to say, you must find that previous 
accidents had happened at the place where the plaintiff was injured 
of which the defendant Railway Company had or should have had 
notice, or that the construction was of such an obviously dangerous 
character as that the defendant Railway Company, by proper in¬ 
spection of its tracks, might have discovered the same and have 
remedied it. 

Refused. Exception noted. 
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5. The jury are instructed that the test of care or skill required 
in the methods and use and operation of machinery and appliances 
is the ordinary usage and methods that obtain and are observed in 
the particular business as practiced by the average prudent 

51 man professing knowledge of the business, and Railroad 
Companies form no exception to this rule. If, having exer¬ 
cised such skill and prudence in the performance of its business and 
in the course of such performances, unforseen accidents occur, negli¬ 
gence or unskillfulness cannot be imputed to it. 

Refused. Exception. 

(>. The jury are instructed that if they believe from the evidence 
that the plaintiff herein was driving his horses and wagon down the 
hiil of Nichols Avenue at the place where he received his injury 
at a greater rate of speed than a reasonably prudent and careful 
inan would have done, and if, by reason of the excess of his speed, 
his wagon, while either turning into the car tracks or out of them, 
was caused to skid or slide, thereby throwing the plaintiff out of 
his wagon and causing his injury, then you are instructed that 
the plaintiff was guilty of contributory negligence and the verdict 
should be for the defendant, the Washington Railway and Electric 
Company. 

Granted. Exception. 

7. The jury are instructed that if you believe from the evi¬ 
dence that plaintiff was driving his horses and wagon down grade 
on Nichols Avenue, at the place where he was injured, at a greater 
rate of speed than reasonable care under the circumstances would 
justify, and that while driving at such a rate of speed he was stand¬ 
ing on his right foot and had his left foot on the brakes and was lean¬ 
ing against the side of the wagon, and if you believe that the speed 
at which lie was driving caused a skidding or jolt or jar when 
he came into contact with the rails of the defendant company, 
and that such jolt or jar, because of his position while standing 

on his right foot and with his left on the brake and leaning 

52 against the side of the wagon, caused him to be thrown out 
of the wagon, then you are instructed that the plaintiff was 

guilty of contributory negligence and your verdict should be for 
the defendants. 

Granted. Exception. 

8. The jury are instructed that the burden of proof rests upon 
the plaintiff' to establish, by a fair preponderance of the evidence, 
that he was injured through the negligence of the defendants, as 
charged in the declaration, and you are further instructed that the 
mere happening of the accident raises no presumption of negligence 
against either of the defendants, and if you believe that the plaintiff 
has failed tr show by a fair preponderance of the evidence, that the 
defendants were negligent, then your verdict should be for the de¬ 
fendants. 

Granted. Exception. 
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9. The jury are instructed that in determining whether or not 
the plaintiff in this case was guilty of contributory negligence, you 
are to take into consideration all the circumstances surrounding the 
scene of the accident, the knowledge of the plaintiff that he was 
turning onto the car tracks, together with such lawful obstruction 
and parts thereof as are necessary and proper, the speed at which 
he was driving, the vhavnvtrr of the vehicle in which he was riding, 
the position in which he was standing, and if you believe that his 
acts were not those of a reasonably prudent man under the circum¬ 
stances. then you are instructed that the plaintiff was guilty of 
contributon negligence and your verdict should be for the defend¬ 
ant. 

Refused. Exception. 


It). The jury are instructed that no presumption of negligence 
arises from the mere happening of the accident, but the burden of 
proof is upon the plaintiff to show by a fair preponderance 
r>3 of tin* evidence that the defendants were negligent as charged 
in the declaration and that that negligence was the approxi¬ 
mate cause of injuring the plaintiff. 

Refused. Exception. 

11. The jury are instructed that if from the evidence they find 
that the condition complained of as the cause of the plaintiff s 
injury was part of a design or plan adopted by the defendant rail¬ 
way company with the approval of the District of Columbia, then 
vour verdict must be for the defendants. 

Refused. Exception. 

12. The jury are instructed that if they find from the evidence 
that there was a design of construction approved by the District 
of Columbia but that such design of construction was not adhered 
to at the point in question, then you are to determine whether or 
not the plan or device which was adopted by the defendant rail¬ 
way company was reasonably safe, taking into consideration the 
character of its construction, the purpose for which it was con¬ 
structed. the type of pavement of the roadway, and if you believe 
from the evidence that the device or construction was reasonably 
safe, then your verdict should be for the defendant. 

Refused. Exception. 

Counsel for the Washington Railway and Electric Company noted 
an exception to the refusal to grant Prayer No. 1, to the modifi¬ 
cation of No. 2. the modification of No. 3, and the denial of Nos. 
4, 5, 9, 10, 11 and 12. 


Thereupon counsel for the defendant. District of Columbia, offered 
the following prayers: 

54 1. The jury is instructed to return a verdict for the de¬ 

fendant, the District of Columbia. 

Refused. Exception. 
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2. The jury is instructed that if they find from the evidence the 
plaintiff was driving south on Nichols Avenue at a rapid rate ot 
speed and at a rapid rate of speed turned to his left onto and over 
tlie car tracks of the Washington Railway and Electric Company 
in order to pass a vehicle, and that tlie grade at that point is a steep 
one, and that the speed at which the plaintiff* was driving, in con¬ 
nection with the fact that he made a turn-out to his left over and 
upon the cai tracks, contributed to the accident which followed, 
then their verdict should be for the defendant, the District of 
Columbia. 

Granted. Deception noted. 

3. The jury is instructed that if they l>elieve from the whole of 
the evidence that the breaker or header, or, as it is termed in the 
plaintiff's declaration, the tie rod, installed between the rails of its 
track by the Washington Railway and Electric Company was a 
device designed and intended to prevent washouts between its tracks 
and was a device in common use under similar circumstances —and 
conditions similar to those disclosed by the evidence that is to say, 
where the tracks are laid on a steep grade and where the surfacing 
of the roadway is not of a fixed and permanent nature such as 
asphalt, and where there are no other devices or means of protecting 
the track against washouts, and was such a device as a reasonable 
man, having all these circumstances in mind, and acting with an 
intent to construct a device to prevent washouts between the rails 
of the car track, would have used, and was reasonably safe, then 
their verdict should be for the defendant, the District of Columbia. 

Granted as modified, and exception noted to modification as printed 
in italics. 


55 4. The jury is instructed that if upon the whole of the evi¬ 

dence they should conclude to find a verdict in favor of the 
plaintiff in this case, then their verdict cannot be against the Dis¬ 
trict of Columbia alone. 


Refused. Exception. 


5. The jury is instructed that if they believe from the evidence 
in this case the device installed between the rails of its tracks on 
Nichols Avenue by the Washington Railway and Electric Company 
was a device primarily designed to protect the property of the Rail¬ 
way Company against damage by reason of washouts between its 
rails and was not a device intended in any wise to subserve the public 
good as distinguished from the private benefit derived by the Rail¬ 
way Company from its installation; and that as a result of the de¬ 
parture from plan by the Railway Company in the installation of 
this device the plaintiff was injured, then the jury may find a verdict 
in favor of the District of Columbia but against the Washington 
Railway and Electric Company. 

Refused. Exception. 

3—3117a 
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fi. The jury is instructed that if they believe from the evidence in 
this ease that the injury to the plaintiff was caused by a device in¬ 
stalled by the Washington Railway and Electric Company between 
the rails of its tracks on Nichols Avenue, and if they, the* jury, 
should upon the whole of the evidence conclude to find a verdict in 
favor of the plaintiff, then they cannot find a verdict against the 
District of Columbia and exculpate the defendant, the Washington 
Railway and Electric Company. 

Refused. Exception. 

7. The jury is instructed in arriving at their verdict that, as a 
matter of law, the defendant, the Washington Railway and Electric 
Company, is required to keep the space between its tracks and for two 
feet outside of the rails thereof in a reasonable safe condition for 
public travel. 

Refused. Exception. 


f>fi 8. The jurv is instructed that if they find that the device in 

question was installed by the Washington Railway and 
Electric Company for its own purposes and for its own convenience 
and benefit then they are at liberty to find a verdict against the 
Washington Railway and Electric Company and exculpate the Dis¬ 
trict of Columbia. 

Refused. Reception noted. 


To the refusal to grant Prayer No. 1, the modification of No. 3, 
refusal to grant Nos. 4, o, fi, 7 and 8, counsel for the defendant, 
District of Columbia, noted exceptions. 


Thereupon the Court charged the jury as follows: 


Siddoxs, J.: 

Gentlemex of the Jury: The plaintiff, Joseph C. Caton, filed his 
declaration in this Court naming as defendants to his complaint a 
municipal corporation, the District of Columbia, and the Washing¬ 
ton Railway and Electric Company. This declaration consisting as 
it does of two counts, sets up in each count in slightly different form 
the complaint that he makes, and the claim that he makes. 

After setting forth, in familiar language, the respective duties and 
obligations of the two defendants in the premises with respect to 
maintenance, in safe condition, of the streets and roads of the Dis¬ 
trict, the declaration says that, in violation of the duty that each 
owed, they allowed a certain defective condition to exist at the point 
aoout which we have heard so much during this past week. 

The purpose of these declarations, as they are called, is, among 
oher things, to inform the defendant or defendants who may be sued 
or brought into court of the nature of the complaint that the plain¬ 
tiff is making against him, it or them, as the ease may be. 
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57 The rule of law is well established that the case thus set 
forth by the plaintiff in his declaration must be supported by 

proof according to established rules as to the burden, about which I 
will say something a little later, and that if it fails to support the 
allegations of the complaint then the plaintiff fails, and the plain¬ 
tiff is, therefore, limited, in presenting his case to the Court and jury, 
to the statement of the nature of the violation of duty resulting, as 
he claims, in an injury to himself. 

What has the plaintiff said about that in his declaration, in both 
counts of his declaration? As 1 have remarked, after setting forth 
a fair statement of the duties and obligations of the District of 
Columbia and this railway company, the plaintiff alleges, in general 
terms, that, in violation, negligently in default of their duty, the 
plaintiff driving on this occasion in a wagon along and over the 
place designated, namely, Nichols Avenue, through no fault or 
negligence or want of due care on his part, was violently precipitated 
and thrown out of and from the said wagon by reason of one of the 
front wheels of said wagon getting, becoming and being caught, 
locked and fastened between a certain large piece of iron, to wit, a 
tie-rod, and one of the rails of said track, negligently, defectively and 
improperly placed, maintained and suffered and permitted by the 
said defendants, and each of them, their agents, servants and em¬ 
ployees, to remain for a long time. That is what the plaintiff says, 
and the language is substantially the same in the second count of 
his declaration. 

That is precisely the case that the plaintiff presents here by his 
declaration as to the cause of the accident resulting, he says, in 
injury to himself, and he stands or falls by that allegation; 

58 so that in your consideration of the testimony that has been 
introduced, pro and con, over the claims here asserted, be¬ 
fore the plaintiff could recover a jury would have to be satisfied, by 
a fair preponderance of the evidence, that the accident occurring 
was precisely the accident set forth in this count of the declaration,— 
not some other kind of an accident, even though you might believe, 
from the testimony, it was caused in some other way. The plaintiff 
bases his claim or complaint which he makes on it occurring in 
that particular fashion, so we should bear that in mind as you come 
to consider and pass upon the testimony that has been introduced. 

What do the defendants say about this matter as a matter of de¬ 
fense? Tliev sav there was no such defect there at all. They deny 
that there was a defect of anv kind there that either one of them 
would be liable for under the law. They say that the construction 
at the point where the accident occurred was a construction that 
was proper for the purpose of building tracks at that point and for 
the purpose of the prevention of the flow of water and that it was a 
reasonably safe construction, tested by the experience and standards 
of those competent and experienced in such matters. If it ap¬ 
peared reasonably safe, a reasonably safe construction for such pur¬ 
poses and objects, even if the thing occurred as the plaintiff says it 
occurred, that is, that his wheel got caught between the end of this 
tie-rod and the inside face of the rail, still they would not be liable 


DISTRICT OF COLUMBIA ET AL. VS. J. C. CATOX. 


t because it was not the character of defect which, under the law, 
would render them liable, but that it was a part of a well designed 
and well thoughtout construction that had been approved and had 
been used under certain circumstances and conditions similar to 
those disclosed by the evidence at the point where this ac- 
59 cidcnt is said to have occurred. 

Finally the defendants say however that may be this 
thing never occurred at all as the plaintiff says it occurred; that it 
occurred in a totally different way, and bv his own negligence and 
carelessness. They say that on any one of those grounds, therefore, 
your verdict must he for the defendants. 

1 want to say a word as to why these two defendants, the District 
of Columbia and the railroad company, are associated as defendants 
in this complaint that the plaintiff has made here. 

The District of Columbia is charged, under well established law, 
with the duty of seeing to it that the streets, roads and highways of 
the District of Columbia are kept in a reasonably safe condition for 
the uses for which they are intended, that is, for the use of 
1 pedestrains and for the use of vehicular traffic. 

A street railway company which is given, by the law, permission 
to construct a street railroad on a street or avenue or road of the 
District of Columbia, does so under the sanction of an Act of Con¬ 
gress, and sometimes Congress, in giving that permission, will 
specifically designate or specify the character of construction that 
is to take place. Sometimes it will leave it to the local authorities 
for their approval, hut which of the kind of cases it happens to be, 
the railroad company is obliged to maintain a space between the 
tracks thus constructed by it, and for two feet on the exterior rail 
of each track, according to certain requirements of law, they must 
keep within a condition reasonably safe for travel that must be ex¬ 
pected to pass over and upon those tracks. The District, 
GO charged with that primary duty that I have just mentioned, 
is charged in consequence thereof with seeing to it that the 
street railroad company, exercising the right given to it by an Act of 
Congress to construct a railroad upon the streets of Washington, 
shall so construct it as to make it reasonably safe for those who have 
occasion and have a right to he upon the street occupied by the rail¬ 
road track under such circumstances. If the railroad fails to per- 
\ form its duty in that respect, the District knowing of it in one way 
y or another—the law may charge it with notice—and if it fails to 
V have it corrected, the District is liable, too, in a proper case. 

That is what the plaintiff says here, and that is the reason he 
brings the District of Columbia and this railroad company to the bar 
of this court upon his complaint. He says the railroad maintained 
a defective condition at the point in question, and that the District 
of Columbia, either knowing of that defective condition or that it 


ought to have known it by reason of the length of time that it had 
existed there, was equally liable to the plaintiff for the consequences 
which the plaintiff says resulted from this failure to perform the 
duty enjoined by law both upon the District of Columbia and upon 
the railway company. And, gentlemen, the matter for your solu- 
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lion is a matter of fact, "flic Court aids you with instructions as to 
the law, but the matter for your solution is what is the truth of the 
matter? What really happened there? The plaintiff says he was 
driving his team down Nichols Avenue on the day in question—the 
day mentioned in the declaration; that there was ahead of 
til him a wagon or vehicle of some kind driving in the same 
direction, and in order that he might pass it and continue in 
the performance of his duties as the driver of this pie wagon, he 
found it necessary to turn from the road onto the tracks in order to 
pass the wagon going in the same direction with himself to get 
ahead of it, and to resume his position upon the road, and in doing 
that act his wagon wheel got caught in this space which he alleges 
was a defective condition at that point. Now, did that happen? Be- 
fore you could find for the plaintiff, you would have to determine, 
under the instructions that I shall read to vou in a few moments, 
that there was either a defect there, as we generally understand it— 
a defect in the track at that point—or that there was a faulty con¬ 
struction of what might otherwise have been a perfectly safe design 
or type of construction for the purposes claimed by the railroad com¬ 
pany and the District also. You must find that before vou can find 
for the plaintiff at all, and that the precise defect or precise faulty 
construction which the plaintiff alleges and claims was existing at 
that point was such a defect or such fault in construction as left the 
space between this tie-rod and the face of the rail in the manner 
described in the declaration here, and that the wheel of this plain¬ 
tiffs wagon got caught suddenly in that space, producing a sudden 
jolt or jerk or jar which threw him out of the wagon. Now, all 
of those things must concur. You must reach that conclusion be¬ 
fore you would he warranted in finding a verdict for the plaintiff, 
and you have to determine, by a fair preponderance of the evidence, 
that that is precisely what happened. The defendants say that js_ 
not what happened at all. '"They say ibis man nT driving' 
(>*J rapidly down a steep-graded hill and turning suddenly struck 
his wheel against the rail and the wagon was suddenly swungj 
around, throwing this man who was standing in the wagon, as you] 
heard it described he was standing by one or more of the witnesses 
here—over. If that is what happened, if that is the cause of this 
accident, the plaintiff is out of Court, and your verdict must l>e for 
the defendants here, because if vou so conclude from the testimony 
that has been adduced here, they have utterly failed to present a 
cause of action such as that complained of by the plaintiff in this 
action. 

I am not going to call your attention to the testimony. While I 
have a right to do it, the right to point it out to you, and I think it 
would really aid the jury in doing it, you have been sitting here for 
several days and have been giving very close attention to the testi¬ 
mony here, and it is, I am sure, all fairly fresh in vour minds. 

The claim that the plaintiff* makes here for damages is in the sum 
of $10,000. 

The only claim itemized of the elements that go into the total 
claim of damages is this one, that he has been compelled to incur 
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large bills for physicians and medicines to his special damage in, to 
wit. the sum of $200,—compelled to incur large hills for physicians 
and medicines, and to his special damage, in, to wit, the sum of 
$200. Should you reach a point where you feel that the evidence 
has satisfied you, by a fair preponderance of it, that the plaintiff is, 
entitled to recover a verdict against the defendants, or either of 
them, then, of course, the question von will have to take up is what 
shall he the damages to he awarded. 

03 I have called your attention to that particular claim for 

medicines and doctors hills because, if my memory serves me 
correctly—you probably have a better memory about it—the only 
evidence as to actual outlay or a liability for outlay that the plaintiff 
onered here was the testimony of the physician who said he had a 
hill against him for $300. ii' you should believe that testimony in 
so far as that particular item of outlay is concerned, you could not, 
in any event, award a greater sum than $200, although it was claimed 
in that count of the declaration as one of the elements of the total 
claim for damages which the plaintiff’ makes in this case. 

In every case of this character coming before us on pleadings, as 
we call them, the pleadings present the case, and the burden of proof, 
as we call it, is upon the plaintiff to establish the case that he has 
set out in his declaration. I have told you briefly what that case is. 
1 he burden of proof that this rests upon the plaintiff* by the law 
is to establish, to your satisfaction, bv a fair preponderance of the 
evidence, that the complaint he makes is true as he has alleged it, 
and unless the plaintiff fulfills that burden of proof that the law 
imposes upon him, he is out of Court. If, for instance, in a given 
case the jury, listening to the witnesses on the one side and on the 
other, reach a conclusion in their deliberations as to that testimony 

say that the testimony of the plaintiff in this case 
satisfies us by a fair preponderance that what he says is true—the 
testimony is evenly balanced here—it that should be the conclusion 
reached by a jury in a given -case they must find for the defendant, 
because they have determined that the plaintiff in such a case 
t)4 has not satisfied them, by a fair preponderance of the evidence, 
that the case is as claimed by such a plaintiff in his declara¬ 
tion or complaint. 

I have a prayer here with regard to the burden of proof that T 
granted on behalf of the defendant railroad company—it is not 
specified here, but that is my recollection that it is the railroad 
company—to this effect: 

riie jury are instructed that the burden of proof rests upon the 
plaintiff to establish, by a fair preponderance of the evidence, that 
be was injured through the negligence of the defendants, as charged 
in the declaration, and you are further instructed that the mere 
happening of the accident raises no presumption of negligence 
against either of the defendants, and if you believe that the plaintiff 
has failed to show, by a fair preponderance of the evidence, that 
the defendants were negligent, then your verdict should be for the 
defendants. 

I have said something, gentlemen, to you about what the respective 
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rights of these defendants are, the one the railroad company and the 
other the municipal corporation, hut with respect to that matter per¬ 
haps I should have added this, that the plaintiff, too, has a duty in 
the use of the street, it matters not whether he is a pedestrian or a 
driver of a wagon. He has a right to assume that the municipal 
authority has performed its duty. If he is dealing with some per¬ 
mitted construction or structure maintained by the railroad com- 
pany, he has a right to assume that the railroad company is main¬ 
taining it in the manner that the law requires it to do, hut because 
he enjoys the right to assume that they will do these things, it does 
not relieve him of the obligation of acting as a sensible, reasonable 
man, and when he makes use of the streets, whether as a 
(m pedestrian or whether as the driver of a wagon or a limousine, 
it matters not what, he must exercise, himself, reasonable 
care. He must not, himself, he negligent, because if he is at a given 
juncture or at a given crisis at any moment in the use of the street 
where he is confronted with danger, danger threatening himself 
from some other source and negligent in its character on the part of 
the other source—if he, too, is negligent, and it can be seen that his 
negligence contributed to the injury that was inflicted upon him, 
although it may he that the agency for the infliction of the injury 
was in the hands of that other party, yet he cannot recover because 
of that contributory negligence. 

With respect to the rights and duties, 1 must read you several 
prayers. I feel very much disposed to say at this moment to you, 
gentlemen of the jury, that I hope one of these days the time will 
come when judges and juries may he spared the necessity of listening 
to prayers at all, hut the law is that these prayers which are submitted 
and granted by the Court must he read to the jury by the Court, so 
I proceed. They are the statements of the law which the jury must 
take from the Court and he guided bv and controlled by in their con- 
sideration of the evidence which thev have listened to. 

I read you first the plaintiff’s prayers numbered 1, 2 and 3. 

The plaintiff, while driving along Nichols Avenue at the point of 
the accident, was not required to he on the lookout for defects in the 
street ; but, in the absence of knowledge to the contrary, had the 
right to assume that the street was in safe condition and free from 
defects. 

<)() The jury are instructed that the defendant, the Washing¬ 

ton Railway and Electric Company, is charged by law with 
the duty of keeping and maintaining its tracks, and the space be¬ 
tween the rails of its tracks, in a condition reasonably safe and free 
from dangerous defects. Therefore, if you find from the evidence 
that at the place alleged in the plaintiff’s declaration, the track was 
in a defective, unsafe and dangerous condition, such as there de¬ 
scribed; and that the plaintiff, while using ordinary care and law¬ 
fully driving on said track was, by reason of the said condition of 
said track, thrown from his wagon, as testified to, and thereby sus¬ 
tained the injuries complained of, then the plaintiff is entitled to re- 
cover against the said defendant. That is the defendant railroad 
company. 
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Plaintiff s prayer No. 3 reads as follows: 

The jury are instructed that it is the duty of the District authori¬ 
ties to keep the public streets and highways in the District of Co¬ 
lumbia in a reasonably safe condition for the travelling public. If, 
therefore, the jury find from tlie evidence in this case that at the 
place described in the plaintiff s declaration there was a defect in the 
street such as is there described, and that such defect resulted from 
the omission of the defendant, the District of Columbia, to keep the 
same in repair; that said place was dangerous to the safety of persons 
traveling along said street, and that the accident complained of re¬ 
sulted from such unsafe condition of said street, and they further 
find that said defect had continued so long that the said defendant 
knew, or ought to have known, of it in time to repair the same, then 
the plaintiff is entitled to recover against the said defendant, 
07 unless he was himself guilty of negligence in not using ordi¬ 
nary or reasonable care in passing along said street. 

This prayer contains an allusion to notice brought home to the 
District of Columbia. Under the law, gentlemen, notice of a de¬ 


fective condition in a street may be brought home to the municipal 
authorities in one of two wavs, either bv an actual notification in 
some direct form of the existence of the defect, or they may lie 
bound bv what the law calls “constructive notice" of the existence of 
the defect, if it appears, in a given case, that that defect had existed 
for such a length of time, depending upon the circumstances of the 
case, that the District ought to have known of its existence, whether 
it actual]v knew of it or hot. In either event, notice received in 

c 

either way is equally binding upon the District of Columbia. 

The railway’s prayer No. 3 I read to you in this connection also: 

The jury are instructed that it is not the duty of the Washington 
Railway and Electric Company to provide the newest construction 
and appliances, but a type of construction that is reasonably safe and 
in common use under circumstances and conditions similar to those 


disclosed bv the evidence, and. if vou believe from the evidence that 
* « 

the construction which caused the plaintiff’s injury was of this char¬ 
acter. then you are instructed that the Washington Railway and 
Electric Company is not liable in this case. 

I feel like saying a word more to you along this general line, gen¬ 
tlemen. Street railroads, like other large concerns using machinery 
or equipment of different kinds for the purposes for which they have 
incorporated themselves or engaged in business, are more or 
fiS less dependent upon the experience and views of those who 
are selected in the construction or manufacture of the equip¬ 
ment and tracks which they are laying, if they are laying tracks. 
There is. after all. a sort of art about the means that are at hand to 


a railroad company,—means of equipment, means of construction of 
the track.—and as time goes on this art is improved by new inven¬ 
tions, and new methods which, tested by experience, are the proper 
methods to adopt, and in the adoption of them, to abandon the older 
methods of construction, the old forms of equipment and machinery. 
So when a railroad company realizes what its obligation and duty are 
to the citizens of a city in constructing its railway, with the permis- 
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sion of the authorities of the city, it will ordinarily adopt, or ought 
to adopt—if it does not, it may find itself confronted with claims for 
injuries resulting from its failure to adopt—it ought to adopt the 
type of construction that is reasonably safe in its character, con¬ 
sidering the use that is to be made of the street or roadway by others 
as well as itself—by others having a right to be upon that street and 
roadway. 

Now, the defendant railroad company says in this case it did 
construct there just such a form or type of construction that was 
reasonably safe at that point under the circumstances. It says 
that it was not faulty in construction, but that it was the result of 
experience and judgment of engineers. The plaintiff says that it 
is not so upon his testimony here, and even on the testimony of 
the defendants the plaintiff says it is shown that this claimed type 
of construction did not exist at that point, but that it was faulty 
in design, and because it was faulty it left this space, that the fault 
consisted in leaving a space like this, says the plaintiff, which made 
this thing, as he claims, to happen at that point. 

00 With respect to notice of defects, I thought I had said 

enough, but here is plaintiff’s prayer No. 4, which 1 have 
granted, and which I will read to you: 

In determining whether the defects in Nichols Avenue, if the 
jury find from the evidence that there was such defect, was known 
to the defendants, it is not necessary that the defendants should 
have had actual notice of such defect. If you find that the defect 
had continued so long that the defendants, in the exercise of rea¬ 
sonable care, ought to have known of it in time to repair it, then 
the plaintiff is entitled to recover, and your verdict should be in 
his favor unless you find from the evidence that he was himself 
guilty of negligence that directly contributed to produce the ac¬ 
cident. 


1 might add at this point, if I understand the position of counsel 
for defendants correctly, they very frankly avowed to you in their 
discussion of this case that what was there, barring perhaps a dif¬ 
ference in the testimony as to the width of the space between the 
end of this breaker or tie-rod and the rail, that that kind of con¬ 
struction and that space there they knew about, and that it was 
all right. They do not attempt to escape, and by “escape” I mean 
from the question as to whether that kind of construction existed 
at that point. About the only difference, as I remember, between 
the plaintiff’s counsel and the defendant’s counsel was as to the 
quantum of difference between the end of the rod and the face of 
the rail. I have remarked that among the defenses interposed bv 
the defendants is that whatever happened to this plaintiff out there 
he was guilty of contributory negligence, and that being guilty 
of contributory negligence he cannot recover in this case, 
70 no matter what you should conclude as to whether this was 
a defect in the track there or was a faulty construction re¬ 
sulting in a dangerous condition or not. The defendants say this 
accident wa<- caused by this man’s contributory negligence. I do 
not mean to say that there might not have been negligence on the 
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part of the defendants, but that the plaintiff contributed to the 
result of which he is now complaining to the Court. 

With respect to this defense of contributory negligence, 1 read 
you some prayers which have been granted both on behalf of the 
plaintiff and defendants. First, I ought to say wherever this de¬ 
fense of contributory negligence is interposed bv defendants in such 
a case as this, as these defendants are, the burden of proof of 
establishing that contributory negligence is upon the defendants, 
the same measure of proof to establish the contributory negligence 
that they adege against the plaintiff in the case by a fair preponder¬ 
ance of the evidence that the plaintiff is required to establish his 
case by on the burden of proof that is upon him, as 1 have already 
explained. 

This prayer is the plaintiff's prayer No. 0, and reads as follows: 

The jury are instructed that before they can find that the plain¬ 
tiff was gu’dtv of contributory negligence at the time of the ac¬ 
cident, thev must he satisfied from the evidence that the plaintiff 
failed to do what an ordinarily careful person would have done 
under all the circumstances and conditions surrounding the plain¬ 
tiff at the time of the accident. 

Plaintiff’s prayer No. 7 is as follows: 

The jury are instructed that the burden of proof is upon the 
defendant to establish the contributory negligence of the 
71 plaintiff by a fair preponderance of all the evidence. 

Defendants' prayer No. 2—I think the District of Colum¬ 
bia asks it, is as follows: 


The jurv is instructed that if thev find from the evidence the 

•9 %J 

plaintiff was driving south on Nichols Avenue at a rapid rate of 
speed and at a rapid rate of speed turned to his left onto and over 


the car tracks of the Washington Railway and Electric Company 
in order to pass a vehicle, and that the grade at that point is a steep 
one. and that the speed at which the plaintiff was driving, in con¬ 


nection with the fact that he made a turn-out to his left over and 


upon the car tracks, contributed to the accident which followed, then 
their verdict should he for the defendant, the District of Columbia. 


Defendant's Praver No. (>. 


think this is for the railwav com¬ 


pany. Thi« prayer reads as follows: 

The jury are instructed that if they believe from the evidence 
that the plaintiff herein was driving his horses and wagon down the 
hill on Nichols Avenue at the place where he received his injury 
at a greatei rate of speed than a reasonably prudent and careful 
man would have done, and if. by reason of the excess of his speed, 
his wagon, while either turning into the car tracks or out of them, 
was caused to skid or slide, thereby throwing the plaintiff out of his 
wagon and causing his injury, then you are instructed that the 
plaintiff was guilty of contributory negligence and the verdict 
should he for the defendant, the Washington Railway and Electric 
Company. 

The pra\cr of the railway company numbered 7 reads as follows: 

The jury are instructed that if you l>elieve from the evi- 
72 deuce that plaintiff was driving his horses and wagon down 
grade on Nichols Avenue, at the place where he was injured, 
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at a greater rate of speed than reasonable care under the circum¬ 
stances would justify, and that while driving at such a rate of 
speed he was standing on his right foot and had his left foot on 
tlie brake, and was leaning against the side of the wagon, and if you 
believe that the speed at which he was driving caused a skidding 
or jolt or jar when lie came into contact with the rails of the de¬ 
fendant company, and that such jolt or jar, because of his posi¬ 
tion while standing on his right foot and with his left on the 
brake and leaning against the side of the wagon, caused him to 
he thrown out of the wagon, then you are instructed that the plain¬ 
tiff was guilty of contributory negligence, and your verdict should 
he for the defendants. 

Defendants’ No. 9 on behalf of the District of Columbia reads 
as follows: 

The jury are instructed that, in determining whether or not the 
plaintiff in this case was guilty of contributory negligence, you are 
to take into consideration all the circumstances surrounding the 
scene of the accident, the knowledge of the plaintiff that he was 
turning onto the car tracks, the speed at which he was driving, the 
character of the vehicle in which he was riding, the position in 
which he was standing, and if you believe that his acts were not 
those of a reasonably prudent and careful man under the circum¬ 
stances, then you are instructed that the plaintiff was guilty of 
contributory negligence, and your verdict should he for the de¬ 
fendant. 


Coming hack for a moment to the character of the condition of 
this alleged defect, 1 have granted the prayer numbered 3 on behalf 
of the District of Columbia, and 1 will read it to you: 

73 The jury is instructed that if they believe from the whole 

of the evidence that the breaker or header, or, as it is termed 
in the plaintiff’s declaration, the tie-rod, installed between the rails 
of its track by the W ashington Railway and Electric Company was 
a device designed and intended to prevent washouts between its 
tracks and was a device in common use under circumstances and 
conditions similar to those disclosed by the evidence, that is to say, 
where the tracks are laid on a steep grade and where the surfacing 
of the roadway is not of a fixed and permanent nature such as 
asphalt, and was such a device as a reasonable man, having all 
these circumstances in mind, and acting with an intent to construct 
a device to prevent washouts between the rails of the car track, 
would have used, and was reasonably safe, then your verdict should 
be for the defendant, the District of Columbia. 


The railroad company 's prayer No. 2: 
The jurv are instructed that in their 

M t 


consideration of whether 


or not the construction alleged to have been the cause of the plain¬ 
tiff's injury was faulty, you must consider all the testimony in the 


case, the construction that has been used, and the reason that is 


given for making the construction in the way it was made, and, 
before you can render a verdict against the railway company, you 
must find that notwithstanding such testimony the construction was 
obviously dangerous and should have been observed by it. 
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This brings me to say a very few words again on the question of 
damages, and I will read you a prayer granted on l>ehalf of the 
plaintiff in that connection. If you should conclude that there is 
liability on the part of these defendants, or either of them, on this 
testimony, hut within the limits of the rules of law that I 
74 have given to you, you, of course, then have got to determine 
what shall l>e the damages to he awarded. The ride in such 
a case is that the damages are in the nature of a reasonable com¬ 
pensation to the plaintiff—reasonable compensation to the plaintiff. 
Of course, in determining that, the question of the nature of the 
injury received, the pain and suffering that the plaintiff endured 
as the resuli of the injury, the question of whether it is permanent 
in its character or temporary only, the question, where appropriate 
claim is made, of loss of wages or loss of salary bv reason of the 
injury preventing him from doing his customary labor and receiv- 
his customary wage, all those things should he considered hv the 
jury; the claim, as in this case, is made here to reimbursement 
for ourlavs for medicines and doctors’ hills. All of those are ele¬ 


ments that the jury, if there is evidence to support them in the 
case and they are appropriate under the complaint or the allega¬ 
tions of the declaration—as I say, all those are elements to lie 
considered by the jury in determining what they shall award to 
the plaintiff in such a case. 1 will sav no more to you on that 
than to sa\ that the case presents, on that question, eminently a 
case for the jury, because the conflict of testimony on the ques¬ 
tion of thi< plaintiff’s injuries was quite sharp. On the question 
of the character of the injury opinion differed very markedly on 
the part of the witnesses here. They differed about whether it is 
permanent in its character. You gentlemen are the final arbiters 
and judges of what the truth of the matter may he in that case. 


As to the 
for sendees 


question of the outlay or liability to pay somebody 
rendered—the doctor—of course there cannot he a re¬ 


covery U\vond the amount, in any event, claimed by the 
7"> plaintiff in his declaration on that account, and I have al¬ 
ready called your attention to the fact that he himself limits 
the outlay, both for doctors’ hills and for medicines, to $200. 

The plaintiff asks this prayer on the question of the measure of 
damages, as we call it, and I will read it to you: 

^^The jury are instructed that if they find for the plaintiff they 
m should render a verdict in his favor for such sum, not exceeding 
• I the amount claimed in his declaration, $10,000.00, as in their judg- 
, ment will fairly compensate him for the pain and suffering he has 
sustained in the past, by reason of his injuries, for the expense he 
( has been put to. by reason of such injuries, and for the medical at¬ 
tention he has received, and if the jury should find from the evi- 
I deuce that the plaintiff s injuries are permanent, they should allow 
, him such further sum as damages as will fairly compensate him for 
, the losses, pain and suffering which the jury may find from the evi- 
t deuce he will likely sustain in the future, as the result of said 
'■4-vjnjuries. 

j have lmt one more word to say to you, and that rather by way 
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of caution than anything else, gentlemen. I have already ex¬ 
plained, I hope, with sufficient clearness, the claim set out here in 
the plaintiff’s declaration. Testimony was admitted by the Court 
with respect to the condition in and about and including the precise 
spot where the plaintiff says this accident or this thing occurred. 
Some testimony tending to show similar conditions on both sides of 
the spot where plaintiff* says this thing occurred was also given. 
As I have already pointed out to you, his recovery, should you find 
him entitled from the evidence to recover at all, must be 
7G upon the theory that he has made out his case as he stated 
it in his declaration. 1 allowed evidence to go in to be sub¬ 
mitted before you as to similar conditions in and about and im¬ 
mediately contiguous and adjacent to this precise spot only for the 
purpose of showing a situation that in and of itself would act as 
notice to the District of Columbia and to the railroad company, if it 
remained there a sufficient length of time, of the danger, if it was a 
dangerous point at all. 

You cannot find that the accident occurred at any other place 
or in any other manner than the plaintiff has seen fit himself to 
place it in his declaration, supporting that, as you may find he has, 
by the testimony which he has adduced. 

1 do not know, gentlemen, that I can say anything further to aid 
you. 1 regret that 1 have had to spend as much time as was seem¬ 
ingly necessary to discharge the duty which the law imposes upon 
me. not a duty by choice but a duty by command of the law. 

Before the jury leave their seats, have any of von gentleman any 
exceptions you wish to interpose? 

Thereupon counsel for the defendant, the District of Columbia, 
excepted to so much of the Court’s charge as> leaves to the jury the 
question of the determination of whether or not a defect existed at 
the point of the accident as pointed out by the plaintiff. 

Thereupon counsel for the defendant railroad company 
77 excepted to the charge of the Court as follows: 

If the Court please, I desire to except to so much of your 
Honor's charge as places upon the railroad the duty of maintaining 
the space in a reasonably safe condition as imposed by law, my ob¬ 
jection being that the statutory law makes the railroad amenable to 
the District of Columbia for devices, plans and construction of this 
character; secondly, to so much of your Honor’s charge as says you 
must find a defect, as we generally understand it, or faulty construc¬ 
tion of what might otherwise have been an approved design, on the 
ground that there is no evidence to show any variation from the. de¬ 
sign that was approved. 

I further wish to join in the exception stated by Mr. Williams to 
your Honor allowing the question of whether or not this is a de¬ 
fect to be considered by the jury rather than a constructive device, 
and, further, to so much of your Honor’s charge as says concerning 
the railroad if it does not keep up to the newest and improved 
methods from time to time it may be liable in damages, and, further, 
to so much of your Honor’s charge as deals with the loss of salary, 
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on the ground that there is no evidence in the record to show what 
that loss is. 

The Court: I ought to say the Court is not conscious of having 
used any language at all that indicates that the railroad would he 
liable if it did not adopt the newest construction available to it. On 
the contrary, the instruction given is that it must he a reasonably 
safe type of construction. On the question, gentlemen, of defect 
all reference by the Court to a defect refers to the defect claimed 
by the plaintiff to have existed in this case. 

78 And thereupon counsel for the plaintiff and for the de¬ 

fendants renewed the exceptions taken during the course of 
the trial and to the refusal of the court to grant the instructions 
prayed by each of them, all of which was duly noted and allowed 
by the Court, and the jury thereupon retired, and returning, an¬ 
nounced their verdict in favor of the plaintiff in the sum of three 
thousand dollars ($8,000.00). 

The foregoing is the substance of all the testimony given in the 
course of the trial, and the exceptions above mentioned were 
severally taken prior to the rendering of said verdict and were noted 
by the Presiding Justice at the trial on his minutes at the times the 
same were severally taken, as aforesaid, and, at the request of counsel 
for the defendants, this bill of exceptions is, hv the Court, signed and 
sealed in duplicate, this 10th day of July, 1017, nunc pro tunc, and 
hereby made a part of the record of this cause. 

F. L. SIDDONS, Justice. 

Settled hv consent. 

R. C. L. MONCURE, 

A. L. SINCLAIR, 

JOSEPH T. SHERIER, 

Attorney - for the Plaintiff. 
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